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Court File No. A-158-13

FEDERAL COURT OF APPEAL 001 h
BETWEEN:
THE ATTORNEY GENERAL OF CANADA
Appellant
—and -
PICTOU LANDING BAND COUNCIL and MAURINA BEADLE
Respondents

NOTICE OF MOTION
(MOTION FOR LEAVE TO INTERVENE)

TAKE NOTICE THAT the First Nations Child and Family Caring Society (the “Caring
Society”) will make a motion to the Court in writing under Rules 109 and 369 of the Federal

Courts Rules.

THE MOTION IS FOR an Order granting the following;:

1. Leave for the Caring Society to intervene pursuant to Rule 109 of the Federal Court Rules,
and allowing the Caring Society to file a Memorandum of Fact and Law and to present oral
arguments at the hearing of the appeal with respect to whether the Application Judge erred in
his determination that the decision of Aboriginal Affairs and Northern Development Canada
("AANDC”) with respect to its interpretation of Jordan’s Principle was unreasonable.

2. That the Caring Society be consulted on hearing dates for the hearing of the appeal.
3. That the Caring Society be served with documents by the parties.

4. Such further and other relief as counsel may advise and this Honourable Court may

permit.




THE GROUNDS FOR THE MOTION ARE: 0 O Z
(i) Relevant Expertise of the Caring Society

5. The Caring Society is the only non-profit national organization committed to research,
training, public education, networking and policy expertise in First Nations child welfare and
children’s rights;

6. The Caring Society has experience as an intervener and was granted intervener status at

the Supreme Court of Canada in Moore v. British Columbia (Education), 2012 SCC 61;

7. The Caring Society was directly involved in the development and drafting of Jordan’s
Principle. The Caring Society worked closely with Jordan’s family, the Assembly of Manitoba
Chiefs (“AMC”) and Norway House Cree Nation (“Norway House”) to honour Jordan’s
memory and develop a “child-first” principle to protect First Nations children living primarily
on reserve from jurisdictional disputes. In fact, Dr. Cindy Blackstock, Executive Director of the
Caring Society, drafted the language now known as Jordan’s Principle;

8. Jordan’s Principle is a child-first principle ensuring that First Nations children can access
public services on the same terms as all other Canadian children. It states that where a
government service is available to all other Canadian children and a jurisdictional dispute arises
between Canada and the province/territory, or between departments in the same government,
regarding payment for services to a First Nations child, the government of first contact pays for
the service and can seek reimbursement from the other level of government/department after

the child has received the service;

9. In addition to developing and drafting Jordan’s Principle, the Caring Society was
directly involved in bringing Motion 296 to the floor of the House of Commons. Dr. Blackstock
worked closely with MP Jean Crowder, who prepared Private Members Motion 296;

10.  The Caring Society hosts the Jordan’s Principle website (www.jordansprinciple.ca) and
is actively involved in promoting Jordan’s Principle domestically and internationally. In fact,
the Caring Society has made submissions regarding Jordan’s Principle to the Standing
Committee on Aboriginal Affairs and Northern Development Canada, and has reported on
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Canada’s progress on fulfilling its obligations pursuant to the United Nations Convention on
the Rights of the Child (the “CRC”) in relation to Jordan’s Principle;

11. The Caring Society has the expertise and relevant experience to assist this Honourable
Court in the determination of the interpretation and application of Jordan’s Principle, at issue in

this appeal;

(i)  The Caring Society’s Direct Interest in the Appeal

12.  First Nations children and families living on reserve receive a variety of services,
including child welfare and certain health care services, from the federal government through
agencies funded and controlled by Aboriginal Affairs and Northern Development Canada
("AANDC"). For other Canadians, such services are generally provided and/or funded by the

governments of the provinces or territories;

13.  In February, 2007, the Caring Society, together with the Assembly of First Nations
(“AFN”) filed a complaint with the Canadian Human Rights Commission (the “Commission”),
alleging that the Government of Canada discriminates in providing child welfare services to
First Nations children who are primarily resident on reserve by providing inequitable funding
to on-reserve child welfare agencies, contrary to the Canadian Human Rights Act (the

”Complaint”);

14.  The Complaint also alleges that Jordan’s Principle ought to be implemented and that the
jurisdictional disputes between and within governments regarding First Nations children in
need of government services adversely impacts those children and are discriminatory, contrary

to the Act;

15.  The merits of the Complaint are currently being heard by the Canadian Human Rights
Tribunal. Closing arguments are expected to be made in the spring of 2014;

16.  This Honourable Court’s determination of the interpretation and application of Jordan’s
Principle could have a decisive impact on the Caring Society, and the communities it serves,
both in the context of the Complaint itself and more broadly. If leave to intervene is not

granted, the Caring Society and its members would have an important issue affecting their

005
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rights decided without the opportunity to make representations to this Honourable Court
regarding the potential impact of the issue on First Nations children living primarily on reserve;

(iii))  The Participation of the Caring Society will Assist the Court

17.  The Caring Society is uniquely positioned to offer a useful and different perspective
regarding the interpretation and application of Jordan’s Principle. The Caring Society’s
perspective is distinct from that bring advanced by the parties as it focuses on the interpretation
of a child-first principle, the impact of narrowing Jordan’s Principle, and Canada’s obligations

under the CRC;

18.  The Caring Society takes the position that Jordan’s Principle ought to be interpreted and
applied pursuant to a child-first principle and as it was drafted and intended: to provide First
Nations children living primarily on reserve with a procedural mechanism to ensure that all
public services available to children off reserve are available to First Nations children. A
narrow interpretation could bar First Nations children from a procedural recourse mechanism
that was created in order to protect First Nations children and ensure that they have access to

services and benefits extended to all other Canadian children;

19. It would be helpful to this Honourable Court on the hearing of this appeal to have
submissions regarding the potential impact of narrowly construing Jordan’s Principle on First
Nations children living primarily on reserve. This perspective will assist in assessing and

resolving issues in this appeal;

20.  The Caring Society also takes the position that as a signatory of the CRC, Canada has an
obligation to take all appropriate measures to ensure the protection of all Canadian children,
including ensuring that First Nations children have full access to all public services and receive

resources without discrimination;

21. It will be of some assistance to this Honourable Court to have submissions on the impact
of narrowly construing Jordan’s Principle on Canada’s obligations under the CRC. The Caring
Society takes the position that by failing to adequately implement Jordan'’s Principle, the federal
government is failing to uphold its obligations to First Nations children under the CRC;

U04
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22.  If granted leave to intervene in this appeal, the Caring Society would not present
arguments with respect to the findings of fact in this case nor seek to make arguments in respect
of the characterization of the evidence in the case. Nor would the Caring Society repeat the
arguments already made by the Respondents. Rather, if granted leave to intervene, the Caring
Society would make useful and different submissions regarding the interpretation and

application of Jordan’s Principle. These would include:

(@ The interpretation and application of a “child-first” principle in the context of
Jordan’s Principle;

(b) The inappropriateness of narrowly construing Jordan’s Principle, and the
potential impact of such an approach on First Nations children living primarily
on reserve; and

(© The impact of narrowly construing Jordan’s Principle on Canada’s obligations
under the CRC.

23.  This Court has the inherent authority to allow intervention where it is just on terms and

conditions that are appropriate;

24.  The Caring Society has brought this appeal now and not earlier so as to review the
written submissions made by the Appellant and the Respondents before this Court. The Caring
Society has moved expeditiously to serve and file these motion materials and will not delay the
progress of the proceeding;

25.  If granted leave to intervene, the Caring Society will seek no costs and would ask that no

costs be awarded against it;

26.  The Respondents have consented to the Caring Society’s motion for intervention. The

Appellant has advised that it will oppose the Caring Society’s motion;
27. Rules 109 and 369 of the Federal Court Rules;

28.  The further and other grounds set out in the Affidavit of Dr. Cindy Blackstock,
Executive Director of the Caring Society, and the Memorandum of the proposed intervener,

filed in support of the within motion; and

J
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29.  Such further and other grounds as counsel may advise and this Honourable Court may Uu 4
permit.

AND TAKE FURTHER NOTICE that in support of this motion the Caring Society will
rely upon:

1. the Affidavit of Dr. Cindy Blackstock, sworn November 22, 2013;
2. the Affidavit of Spenser Chalmers, sworn December 3, 2013; and
3. such further material as Counsel may submit and this Honourable Court may allow.

December 3, 2013
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FEDERAL COURT OF APPEAL
BETWEEN:
THE ATTORNEY GENERAL OF CANADA
Appellant
and
PICTOU LANDING BAND COUNCIL and MAURINA BEADLE
Respondents

AFFIDAVIT OF DR. CINDY BLACKSTOCK
(sworn November 22, 2013)
(FIRST NATIONS CHILD AND FAMILY CARING SOCIETY,
PROPOSED INTERVENER)

I, DR. CINDY BLACKSTOCK, of the City of Ottawa, in the Province of Ontario,
MAKE OATH AND SAY AS FOLLOWS:

1. I am a member of the Gitksan Nation, an Associate Professor at the University of
Alberta, and the Executive Director of the proposed intervener, the First Nations Child and
Family Caring Society of Canada (the “Caring Society”). As such, I have personal
knowledge of the matters hereinafter deposed to, save and except for those matters stated to

be on information and belief and where so stated, I believe them to be true.

2. I have been the Executive Director of the Caring Society since 2002 and have worked
in the field of child and family services for over 20 years. I obtained a PhD in social work
from the University of Toronto in 2009. I am currently studying at Loyola University

Chicago to obtain a Master of Jurisprudence in children’s law and policy.

3. Prior to working at the Caring Society, I was the Executive Director of Caring for First
Nations Children Society in British Columbia (1999-2002), Assistant to the Social
Development Director for the Squamish First Nation (1995-1999), and a senior social worker

with the Province of British Columbia (1987-1995).
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4. Through my various positions I have become knowledgeable of the causes of Ju ()
disadvantages for First Nations children and families, the rights of Indigenous children and
peoples, and the development of equality and human rights in Canada, particularly as they

affect First Nations children and their families.

(A)  The Mandate of the Caring Society

5. The Caring Society is a national non-profit organization committed to research,
training, networking, policy, and public education and engagement, on behalf of First
Nation’s agencies that serve the well-being of First Nations children, youth and families,
including those living on reserve. The Caring Society believes First Nations communities are
in the best position to design and implement their own child safety solutions. As a national
organization it is our role to provide quality resources for communities to draw upon and to

assist them in developing community-focused solutions.

6. The Caring Society does not receive any funding from the federal government and is
completely supported by a diversified funding plan and the support of First Nations child

and family service agencies, our members and donors.

(B)  The Caring Society’s National and International Work

7. As part of its research mandate, our First Nations Child Welfare Research and
Knowledge Mobilization initiative assists in analyzing and reporting on Canadian child
welfare data, specifically data within the First Nations child welfare context; shares and
disseminates research related to innovations and issues in practice, policy, knowledge
research, skill development, and administration in First Nations child welfare; and
stimulates discussion among local, regional, provincial and national child welfare agencies
on current research, policies and/or practices that affect or benefit First Nations children,
youth, families and/or communities. The key purpose of the First Nations Child Welfare
Research and Knowledge Mobilization initiative is to encourage and demonstrate (i) effective
methodologies for carrying out First Nations research in building capacity, and (ii) a research
culture within First Nations child welfare agencies and communities that is culturally
relevant and respectful. As part of this initiative, the Caring Society has published, edited
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and promoted various works, including statistical and academic works related to First U | U

Nations child welfare.

8. The Caring Society also edits and publishes the First Peoples Child and Family
Review online journal. The First Peoples journal is a free online resource used by many
students and instructors, as well as people working in child welfare, including front line
practitioners and policy makers.

9. The Caring Society has also developed, in partnership with a team of young leaders
across Canada, Guidelines for the Engagement of Young People, which is a tool to assist

organizations that are currently engaging with young people.

10. As part of our training mandate, the Caring Society is involved in the Touchstones of
Hope program, which promotes grass roots involvement in the process of reconciliation to
benefit children. Based on a four stage process of reconciliation, the Touchstone of Hope
movement engages Aboriginal communities, mainstream child welfare and allied
professionals and leaders in a process of redefining child welfare and agreeing on pragmatic
plans to I;ut community visions into action. We train Touchstone of Hope facilitators, who
play a vital role in working with First Nations communities to define and implement their

culturally specific visions of healthy children, youth and family.

11. With respect to our public engagement and policy activities, the Caring Society works
closely with First Nations child welfare agencies, assisting them in working with local and
national governments to address the needs of the community. For example, the Caring
Society worked closely with the Attawapiskat First Nation and the family of Shannen

Koostachin to promote Shannen’s Dream.

12, Shannen’s Dream is an initiative to promote and secure access to equitable and
culturally based education for First Nations children and youth. Asa young leader, Shannen
Koostachin of Attawapiskat First Nation dreamt of safe and proper schools and culturally
based education for First Nations children and youth. She worked tirelessly to try to
convince the federal government to give First Nations children a proper education before her

tragic death in 2010 at the age of 15 years old. The Caring Society promotes Shannen’s
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Dream by calling on the federal government to implement the Shannen’s Dream Motion 571, {) ] ]

which was unanimously adopted by Parliament in 2012.

13.  In addition to the foregoing, a key goal of the Caring Society is to ensure that First
Nations child and family service agencies are aware of and included in international
discussions relevant to First Nations children, youth and family. Over the past 10 years, I
have prepared and presented submissions to the United Nations, including for the United
Nations Committee on the Rights of the Child (the “UNCRC”), the United Nations
Permanent Forum on Indigenous Issues, the Committee on Economic, Social and Cultural
Rights and the Sub Group on Indigenous Child Rights. I have made presentations in South
Africa, New Zealand, Norway, Ireland, Taiwan, Australia and the United States, making
important connections with Indigenous peoples and international child rights organizations.
The Caring Society is also working with the Child Welfare League of America and the
National Indian Child Welfare Association in the United States to support the
implementation of the Touchstone of Hope child welfare model in several States.

14.  The Caring Society was also granted intervener status at the Supreme Court of
Canada in Moore v. British Columbia (Education), 2012 SCC 61. The Caring Society made
submissions regarding the remedial role of human rights legislation in relation to historically
disadvantaged groups, such as First Nations peoples; the inappropriateness of strictly
requiring a formal comparator group analysis and the potential impact of such an analysis
on the sui generis situation of First Nations peoples in the context of a human rights
complaint; and the need for and appropriateness of a cross-jurisdictional analysis in
assessing certain claims of discrimination. A copy of the decision is attached hereto as

Exhibit “A”.
(C)  Jordan’s Principle

15. In my role as the Executive Director of the Caring Society, I was involved in

developing and drafting Jordan’s Principle.

16.  Jordan’s Principle is named after Jordan River Anderson, a five-year-old child from
Norway House Cree Nation in Manitoba who died in a Winnipeg hospital in 2005. Although

cleared by doctors to return home, Jordan’s illness meant he was unable to live at home
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without in-home care. The governments of Canada and Manitoba disagreed as to which of
them should pay for Jordan’s in-home care, given his on-reserve First Nations status, As a
result of this disagreement, Jordan remained in a hospital room until he died at the age of

five, never having the opportunity to live at home with his family.

17. In memory of Jordan, and in keeping with the non-discrimination provisions of the
Charter of Rights and Freedoms, as well as the United Nations Convention on the Rights of the
Child (the “CRC"), I worked with Jordan’s family, Norway House Cree Nation (“Norway
House”) the Assembly of Manitoba Chiefs (“AMC”) and the Assembly of First Nations
("AFN”), to develop and promote Jordan’s Principle.

18. Indeed, Jordan's Principle was inspired by Jordan and his fight against his illness, as
well as by the significant advocacy undertaken by Jordan’s family, Norway House and AMC
during Jordan’s life and after he passed away. Recognizing the significant work done by
Jordan’s family, community and others to advocate for a child first policy to resolve these
disputes, I drafted the language now known as “Jordan’s Principle” and the Caring Society

hosts the Jordan’s Principle website (www jordansprinciple.ca).

19.  Jordan’s Principle is a child first principle ensuring First Nations children can access
public services on the same terms as all other Canadian children. It states that where a
government service is available to all other children and a jurisdictional dispute arises
between Canada and the province/territory, or between departments in the same
government, regarding payment for services to a First Nations child, the government of first
contact pays for the services and can seek reimbursement from the other level of

government/ department after the child has received the service.

20.  Throughout the winter of 2006 and the spring of 2007, I met with Jean Crowder,
Member of Parliament for Nanaimo-Cowichan, who prepared Private Members Motion 296

and introduced it to the House of Commons. The motion states as follows:

In the opinion of the House, the government should immediately adopt a
child-first principle, based on Jordan’s Principle, to resolve jurisdictional
disputes involving the care of First Nations children.
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21. On December 12, 2007, I attended at the House of Commons with Jordan’s family to
witness the vote on Motion 296 by Members of Parliament. The motion passed
unanimously and was followed by all Members of Parliament giving a standing ovation to
the Anderson family and other families from Norway House who were similarly

disadvantaged by government jurisdictional disputes regarding services for their children.

22.  ltis the Caring Society’s position that the federal government has not implemented
Jordan’s Principle pursuant to Parliament’s intentions and the language of Motion 296. As a
result, First Nations children living on reserve continue to be unjustly denied public services
available to all other Canadian children or, at the very least, are required to meet additional
eligibility criteria prior to receiving the service. In particular, Canada has tried to narrow
Jordan'’s Principle by applying it only to children with complex medical needs with multiple
service providers. The Caring Society raised its concerns at the Standing Committee on
Aboriginal Affairs and Northern Development on December 8, 2010. A copy of these

submissions is attached hereto as Exhibit “B”.

23. More recently, the Canadian Pediatric Society (“CPS”) urged all levels of government
to implement Jordan’s Principle, without delay, to work in partnership with First Nations
communities on its implementation, and to provide First Nations children and youth with
the care they are entitled. A copy of the CPS 2012 Status Report on Canadian Public Policy
and Child and Youth Health is attached hereto as Exhibit “C”.

(i) Jordan’s Principle and the United Nations Convention on the Right
of the Child

24. Canada has signed and ratified the CRC. Canada is therefore obligated to take all
appropriate measures to ensure the protection of children, including ensuring that children
be free from discrimination and that indigenous children be free to live, grow and learn in

their own communities. A copy of the CRC is attached hereto as Exhibit “D”.

25.  The Caring Society works actively to promote the CRC, particularly as it applies to
First Nations children in Canada. The Caring Society follows and comments on Canada’s
implementation of its obligations pursuant to the CRC through its publications and ongoing
research. On January 28, 2011, the Caring Society presented the Shadow Report: Canada 3+

2
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and 4t Periodic Report to the UNCRC, which addresses Canada’s failure to implement
Jordan’s Principle pursuant to its obligations under the CRC. A copy of the report is
attached hereto as Exhibit “E”.

26. More recently, on October 5, 2012, the UNCRC provided Canada with its concluding
observations regarding Canada’s compliance with the CRC. Among the various concerns
raised by the UNCRC, the Committee noted that Aboriginal children are significantly
overrepresented in out-of-home care and that Canada must take immediate steps to ensure
that “Aboriginal children have full access to all government services and receive resources

without discrimination.” A copy of the UNCRC report is attached hereto as Exhibit “F”.

(D) The Caring Society’s Human Rights Complaint

27.  The Caring Society and the AFN filed a joint complaint (the “Complaint”) with the
Canadian Human Rights Commission (the “Commission”) on February 23, 2007. The
Complaint alleges that the Government of Canada’s provision of First Nations child and
family services on reserve is discriminatory on the basis of race and national ethnic origin
contrary to the Canadian Human Rights Act (the ”Act”). Specifically, the Complaint asserts
that the child and family service program funded and controlled by what was formerly
named Indian and Northern Affairs Canada (“INAC”, now called Aboriginal Affairs and
Northern Development Canada (“AANDC")) uses flawed and inequitable funding policies,
practices and services resulting in inequitable child welfare services and benefits for on-
reserve First Nations children compared to those services received by children living off

reserve, contrary to the Act.

28.  The Complaint also alleges that the federal government's failure to fully and properly
implement Jordan’s Principle results in First Nations children being denied or delayed
receipt of public services available to other children. This adverse treatment of First Nations
is discriminatory, contrary to Section 5 the Act. A true copy of the Complaint is attached as
Exhibit “G”.

29.  On March 14, 2011, the Chairperson of the Canadian Human Rights Tribunal (the
“Tribunal”) dismissed the Complaint on the basis that on-reserve First Nations children who

receive child welfare services from the federal government cannot be compared to off-

ulé
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reserve children receiving the same services from provincial and territorial governments,
The Chairperson concluded that since there was no “comparator group” of other individuals
receiving the same services from the federal government, there could not possibly be

discrimination. A copy of the Tribunal’s decision, 2011 CHRT 4, is attached as Exhibit "H”,

30.  The Caring Society, along with the AFN and the Commission, sought judicial review
of the Chairperson’s decision. On April 18, 2012, the Federal Court granted all three judicial
review applications and remitted the Complaint to a differently constituted panel of the
Tribunal. A copy of the Federal Court’s decision, 2012 FC 445, is attached hereto as Exhibit

IIII’
.

31. The Attorney General of Canada, in turn, appealed the Federal Court’s decision. The
Federal Court of Appeal dismissed the appeal on March 11, 2013, A copy of the Federal
Court of Appeal’s decision, 2013 FCA 75, is attached hereto as Exhibit “7”.

32. The Tribunal began the hearing on the merits of the Complaint on February 25, 2013.
While there have been significant delays in proceeding with the hearing as a result of the
Attorney General of Canada’s failure to disciose relevant documents, the parties are now
proceeding with the hearing and have been advised by the Tribunal that it expects to hear
closing arguments in the spring of 2014.

(E)  Implications of the Present Case for First Nations Children and Families

33. The Caring Society has decided to seek leave to intervene in this case because the
ruling may have a significant impact on the Caring Society, and the work it does on behalf of
First Nations children and families and First Nations child welfare agencies, including its

continued efforts to promote the full and proper implementation of Jordan’s Principle.

34. I'have read the decision of the Federal Court in the present case and believe that I am
informed with respect to the issues involved in this appeal. In particular, I understand that
one of the important issues that this Honourable Court may address is the application and
interpretation of Jordan’s Principle. The Appellant, the Attorney General of Canada, takes
the position that Jordan’s Principle is engaged only when the following four criteria are met:

(i) the First Nation’s child is living on a reserve (or ordinarily resident on a reserve); (ii) the

Ulo
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First Nation's child has been assessed by health and social service professionals and has been
found to have multiple disabilities requiring services from multiple service providers; (iii)
the case involves a jurisdictional dispute between a provincial government and the federal
government as to who should pay for a service; and (iv) the case involves services to a child
that are comparable to the standard of care set by the province in a similar geographic area
(known as “the normative standard of care.”) Moreover, the Appellant argues in paragraph
55 of its factum that Jordan’s Principle only comes into play when “there is a dispute about
who should fund the requested service.”

35. Alternatively, the Respondents submit that Jordan’s Principle should not be narrowly
interpreted and that its overriding purpose is to ensure that First Nations children living on

reserve are not denied services available to all other Canadian children.

36.  The Caring Society shares the views of Mr. Justice Mandamin of the Federal Court,
that Jordan’s Principle is not to be narrowly construed and that the absence of a monetary

dispute cannot be determinative of whether Jordan’s Principle is engaged.

37.  Because of our unique status under 5. 91 (24) of the Constitution Act, 1867, First
Nations people receive numerous services from the federal government through agencies
funded and controlled by the federal AANDC, rather than from the provinces or territories
who provide and/ or fund such services for other Canadians. Child welfare and some health
care services to on-reserve First Nations children and youth are two such examples. Where it
is alleged, for example, that a service is being denied to First Nations children by the federal
government and yet is provided to other Canadian children by the provinces or territories,

Jordan’s Principle is the only procedural mechanism available to redress this inequity.

38. It is the Caring Society’s position that it could not have been Parliament’s intention to
exclude First Nations children from human rights protections, including protections under
the Charter of Rights and Freedoms, when it unanimously passed Motion 296. However, this
legal quandary leaves First Nations children vulnerable to a narrow interpretation of
Jordan’s Principle, which could bar First Nations children from a procedural recourse

mechanism to access services and benefits extended to all other Canadian children.

ulb
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39.  First Nations peoples living on reserve are in a sui generis relationship with the
federal government: a unique relationship shared by no other group of Canadians. Given
this unique legal position, it is the Caring Society’s position that it is essential that Jordan’s
Principle be interpreted as it was intended: to ensure that on-reserve First Nations children

have access to the same public services available to all other Canadian children.

40.  Should this Honourable Court make a determination regarding the interpretation and
application of Jordan’s Principle, such a decision will have a significant impact on First

Nations peoples, including First Nations children and families.

(F) Submissions to be Advanced by the Caring Society

41.  The Caring Society is uniquely positioned to offer a useful and different perspective
on the interpretation and application of Jordan’s Principle. Indeed, through the support and
advocacy of Jordan’s family, Norway House and AMC, I drafted Jordan’s Principle and
consulted with the Honorable Member of Parliament Jean Crowder as she introduced
Motion 296 to the House of Commons. Moreover, the Caring Society has an established
involvement with the historical and social disadvantages experienced by First Nations
peoples, and in particular First Nations children. The unique circumstances of First Nations
peoples living on reserve, in a sui generis fiduciary relationship with the federal government,
requires a flexible approach to discrimination, rooted in the recognition that an overly

formalistic analysis should not act as an obstacle to claimants.

42, If granted leave to intervene in this appeal, the Caring Society would not present
arguments with respect to the findings of fact in this case nor seek to make arguments in
respect of the characterization of the evidence in the case. Nor would the Caring Society
repeat the arguments already made by the Respondents. Rather, if granted leave to
intervene, the Caring Society would make useful and different submissions regarding the

interpretation and application of Jordan's Principle. These would include:

(a) the interpretation and application of a “child-first” principle;

(b) the inappropriateness of narrowly construing Jordan’s Principle, and the
potential impact of such an approach on First Nations children living on

reserve; and

ul/
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(c) the impact of narrowly construing Jordan’s Principle on Canada’s obligations

under the CRC.

43.  As the only national organization serving First Nations children and families, the
Caring Society is uniquely positioned to advance the forgoing arguments. The Caring
Society’s perspective on these issues is distinct from the other parties and I am not aware of
any proposed intervener planning to make similar submissions. While the Caring Society
agrees with the Respondents regarding its position that Jordan’s Principle ought to be
broadly interpreted, the rationale underlying its arguments are different from those
advanced by the Caring Society.

44.  Inmy view, no party before the Court is suitable to raise the arguments that would
be made by the Caring Society. The Caring Society, with its expertise and experience
representing a unique historically disadvantaged group, is in the position to provide this
Honourable Court with valuable assistance with respect to the important issues raised in the

current appeal.

(G)  Prejudice if Leave to Intervene is Not Granted

45.  This Court’s determination on the interpretation and application of Jordan’s Principle
could have a decisive impact on the Caring Society, and the children, families and
communities it serves across Canada, both in the context of the Complaint itself, and more
broadly. I believe that if leave to intervene is not granted, the Caring Society, its members
and service recipients would have an important issue affecting their rights decided without
the opportunity to make representations to this Honourable Court about the potential impact
on the First Nations community, and particularly on First Nations children.
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46. The Caring Society is therefore seeking leave to intervene in this appeal with a right
to file a Memorandum of Fact and Law and to make oral submissions at the hearing of the
appeal. The Caring Society will not seek costs against any party and it would ask not to be

liable to any party for costs.

SWORN BEFORE ME at the City of
Ottawa, in the Province of Ontario, on
November 22, 2013.

r‘.’Cindy Blackstock

ommissioner for Taking Affidavits

Shannon Marie Kack, a Commissioner, etc.,
Province of Ontario, while a student-at-law.
Expires September 13, 2016
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J suffered from severe dyslexia for which he received special education at
his public school. In Grade 2, a psychologist employed by the school district

recommended that since he could not get the remedial help he needed at his school,
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he should attend the local Diagnostic Centre to receive the necessary remediation.
When the Diagnostic Centre was closed by the school district, J transferred to a
private school to get the instruction he needed. His father filed a complaint with the
B.C. Human Rights Tribunal on J’s behalf against the school district and the Province
on the grounds that J had been denied a “service . . . customarily available to the
public” under s. 8 of the B.C. Human Rights Code. The Tribunal concluded that there
was discrimination against J by the District and the Province and ordered a wide
range of sweeping systemic remedies against both. It also ordered that the family be
reimbursed for the tuition costs of J’s private school. The reviewing judge set aside
the Tribunal’s decision, finding that there was no discrimination. A majority of the

Court of Appeal dismissed the appeal.

Held: The appeal is substantially allowed.

The purpose of the School Act in British Columbia is to ensure that “all
learners ... develop their individual potential and ... acquire the knowledge, skills
and attitudes needed to contribute to a healthy, democratic and pluralistic society and
a prosperous and sustainable economy”.  This is an acknowledgment by the
government that the reason children are entitled to an education is that a healthy
democracy and economy require their educated contribution, Adequate special
education, therefore, is not a dispensable hxury. For those with severe learning
disabilities, it is the ramp that provides access to the statutory commitment to

education made to all children in Britsh Columbia.



-5-

The “service” to which J is entitled under s. 8 of the B.C. Human Rights

Code is education generally. To define special education as the service at issue risks
descending into a kind of “separate but equal’ approach. Comparing J only with
other special needs students would mean that the District could cut all special needs
programs and yet be immune ffom a claim of discrimination. If J is compared only to
other special needs students, full consideration cannot be jven to whether he had
meaningful access to the education to which all students in Britsh Columbia are
entitled.  This risks perpetuating the very disadvantage and exclusion the Code is

intended to remedy.

To demonstrate prima facie discrimination under s. 8, complinants must
show that they have a characteristic protected from discrimination; that they have
experienced an adverse impact with respect to a service customarily available to the
public; and that the protected characteristic was a factor in the adverse impact. Once
a prima facie case has been established, the burden shifts to the respondent to justify
the conduct or practice. If it cannot be justified, discrimination will be found to

occur.

There is no dispute that J’s dyslexia is a disability. There is equally no
question that any adverse impact he suffered is related to his disability. The question
then is whether J has, without reasonable justification, been denied meaningful access

to the general education available to all children in British Columbia based on his

disability.
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Prima facie discrimination was made out based on the insufficiently

intensive remediation provided by the District for J’s learning disability in order for
him to get access to the education he was entitled to. J received some special
education assistance until Grade 3, but the Tribunal’s conclusion that the remediation
was far from adequate to give J the education to which he was entitled, was fully
supported by the evidence. The Tribunal found that the family was told by District
employees that J required intensive remediation. As a result of the closing of the
Diagnostic Centre, a private school was the only alternative that would provide the

intense remediation that J required.

The Tribunal found that when the decision to close the Diagnostic Centre
was made, the District did so without knowing how the needs of students like J would
be addressed, and without undertaking a needs-based analysis to consider what might
replace the Diagnostic Centre, or assessing the effect of the closure on Severe
Learning Disabilities students. It was the combination of the clear recognition by the
District, its employees and the experts that J required intensive remediation in order
to have meaningful access to education, the closing of the Diagnostic Centre, and the
fact that the family was told that these services could not otherwise be provided by
the District, that justified the Tribunal’s conclusion that the failure of the District to

meet J’s educational needs constituted prima facie discrimination.

The next question is whether the District’s conduct was justified. The

District’s justification centred on the budgetary crisis it faced during the relevant

0]
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period, which led to the closure of the Diagnostic Centre and other related cuts. The
Tribunal’s findings that the District had other options available for addressing its
budgetary crisis should not be distrbed. The Tribunal accepted that the District
faced financial difficulties during the relevant period. Yet it also found that cuts were
disproportionably made to special needs programs. Despite their similar cost, the
District retained some discretionary programs, such as the Outdoor School — an
outdoor campus where students learned about community and the environment —

while eliminating the Diagnostic Centre.

More significantly, the Tribunal found that the District undertook no
assessment, financial or otherwise, of what alternatives were or could be reasonably
available to accommodate special needs students if the Diagnostic Centre were
closed. The faire to consider financial alternatives completely undermined the
District’s argument that it was justified in providing no meaningful access to an
education for J because it had no choice. In order to decide that it had no other

choice, it had at least to consider what those other choices were.

The finding of discrimination against the District is therefore restored.
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The judgment of the Court was delivered by

[1] ABELLA J. — This case is about the education of Jefrey Moore, a child
with a severe leamning disability who claims that he was discriminated against
because the intense remedial instruction he needed in-his early school years for his
dyslkexia was not available in the public school system. Based on the
recommendation of a school psychologist, Jeffrey’s parents enrolled him in
specialized private schools in Grade 4 and paid the necessary tuition. The remedial

instruction he received was successful and his reading ability improved significantly.

[2] Jeflrey’s father, Frederick Moore, filed a human rights complaint against
the School District and the British Columbia Ministry of Education alleging that
Jeflrey had been discriminated against because of his disability and had been denied a
“service . . . customarily available to the public”, contrary to s. 8 of the Human Rights

Code, R.S.B.C. 1996, c. 210 (“Code”).
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[3] The Human Rights Tribunal held 43 days of hearings, receiving evidence
about the funding and administration of special education in the District and
Province, the District’s budgetary constraints at the relevant time, dyslexia generally,

and Jeffrey’s circumstances in particular.

[4] The Tribunal concluded that the failure of the public school system to
give Jeffrey the support he needed to have meaningful access to the educational
opportunities offered by the Board, amounted to discrimination under the Code. 1|

agree.

[5] The preamble to the School Act,' the operative ‘legislation when Jeffrey
was in school, stated that ‘the purpose of the British Columbia school system is to
enable all learners to develop their individual potential and to acquire the knowledge,
skills and attitudes needed to contribute to a healthy, democratic and pluralistic
society and a prosperous and sustainable economy”. This declaration of purpose is an
acknowledgment by the government that the reason all children are entited to an
education, is because a healthy democracy and economy require their educated
contribution. Adequate special education, therefore, is not a dispensable hxury. For
those with severe learning disabilities, it is the ramp that provides access to the

statutory commitment to education made to a// children in British Columbia.

Background

'S.B.C. 1989, c. 61, as amended in 1993 (School Amendment Act, S.B.C. 1993, c. 6).

J
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[6] At the relevant time, public school finding in Britsh Columbia was
approved annually by the Province but administered by districts under the School Act.
As of the 1990/91 school year, the Province instituted a block funding system,
whereby an overall amount of money was made available for education and then
allocated among the various districts by the Minister. The block amount, as
determined in the base year, was adjusted annually to allow for changes in enrolment,
mandated services, and economic indicators such as changes in the cost of resources.
For a short period, the Province provided equalization grants to ease the transition for
districts which had historically earned significant supplementary funds through local

taxation.

[7] For the purposes of funding special education, the Province classified
students into various groups, including what it referred to as ‘“high incidence/low
cost” and “low incidence/high cost” programs. Severe learning disabilities like
dyslexia were always treated as a high incidence/low cost disability. From 1987/88,
the Province capped the specific funding that was available for high incidence/low
cost students to a percentage of a district’s student population in order to control the
increasing number of students qualifying for this supplementary funding. Notably, as
of 1991, the School Act set out minimum spending levels for high incidence/low cost
and low incidence/high cost students. That meant that once a child was identified as
having a severe leamning disability, additional support was mandatory. As a result,
districts were required to draw on the general provincial allocation to fiund any high

incidence/low cost students above the high incidence/low cost cap.
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[8] When Jeffrey entered kindergarten in 1991, students with special needs in
the District were supported in several ways: they received assistance i and out of the
classroom from special education Aides; they were referred to the school-based
Learning Assistance Centre where they would work with learning assistance teachers
or tutors; and a small number of them were placed in the Diagnostic Centre for more

intensive assistance.

[9] Following the implementation of the block finding model there were
significant financial pressures on Jefrey’s home district, School District No. 44.
From 1991/92 to 1994/95, the District consistently faced budgetary shortfalls, It had
relied on supplementary finds in the past and received declining equalization grants
until 1992/93. Despite requests, it did not get additional funding from the Province
but got permission to run temporary deficits. Consistent deficits during this period
led to wide-scale budget cuts in the District between 1991/92 and 1994/95, including
a reduction of almost $1.5 million in spending for high incidence/low cost students

with learning disabilities.

[10] In the 1994/95 budgetary process, possible soltions to the financial
difficulties inclided restricting the availability of Aides or closing the District
Diagnostic Centre, a program which provided intensive services and individualized
assistance to students with severe leamning disabilities. The District limited its cuts to
Aide allocation because of the terms of its Collective Agreement with the teachers’

association, which required a minimum of two hours a week of Aide time once a
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student was designated as being in a high incidence/low cost category. Other
proposed cuts were implemented, including the closing of the Diagnostic Centre in
1994. In February 1996, the Province fired the Board of the District and replaced it

with an Official Trustee.

[11] Jeffrey Moore started kindergarten in September 1991 at Braemar
Elementary School his North Vancouver neighbourhood school in the District.
While he was happy and energetic in nursery school it quickly became apparent in
kindergarten that Jeffrey needed extra support to learn to read. After scoring low on a

screening test, Jeffrey was referred to the Elementary Learning Resource Team, a

group of specialists who provided support and assistance to students in the District

who had severe learning disabilities, including dyslexia.

[12] After his first assessment in kindergarten, Jeffrey was observed in the
classroom and given 15 minutes of individual help from an Aide three times a week.
He was assessed twice by the Elementary Learning Resource Team in Grade 1
because he continued to fall behind in literacy skills. He started attending the
Learning Assistance Centre three times a week, for half-hour individual sessions with
Barbara Waigh, a learning assistance teacher. He also had two 40-minute sessions in
the Learning Assistance Centre with a volunteer tutor. Because he still made poor
progress, Jefftey’s parents, at the school’s recommendation, hired a private tutor to

work with Jeffrey.

A~
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[13]  In January 1994, whie Jeffiey was in Grade 2, his parents, concerned
about his worsening headaches, took him to a neurologist. They were told that
Jeflrey was under significant stress which could be improved by addressing his
learning difficulties. The next month, Jeffiey was again referred to the Elementary
Learning Resource Team, with his teachers reporting slow academic progress and
immature behaviour. He received a full psycho-educational assessment on April 1,
1994, a prerequisite to his designation as a Severe Leamning Disabilities student.
Following the assessment, Mary Tennant, a psychologist employed by the District,
concluded that Jeffrey needed more intensive remediation than he had been receiving

and suggested that he attend the Diagnostic Centre.

[14] Ms. Tennant, Ms. Waigh, and Bryn Roberts, Braemar’s principal, met
with the Moores soon after this assessment. Ms. Tennant and Ms. Waigh told the
Moores that because the Diagnostic Centre was being closed, Jeffrey could not obtain
the intensive remediation he needed in the District’s public schools. The necessary
instruction was available only at Kenneth Gordon School a private school

specializing in teaching children who had leamning disabilities.

[15] Jeflrey could not enrol in Kenneth Gordon School until Grade 4. His pre-
referral form to that school confirmed a serious lack of progress in reading and
spelling as well as his poor self-esteem. Every week during Grade 3 at Braemar, he
received two 30-minute sessions of individual assistance in the Learning Assistance

Centre, two 40-minute periods of individual assistance with a tutor in the Learning

Usd/
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Assistance Centre, and four 40-minute sessions with an Aide, primarily in the

classroom.

[16] Jeffrey attended Kenneth Gordon School from Grade 4 to Grade 7. When
he left, he was reading at a Grade 5 level and was at Grade 7 level in math. He began
Grade 8 in September 1999 at Fraser Academy, another private school specializing in
children with learning disabilties. He remained there until the time of the hearing

and eventually completed high school there.

Prior Proceedings

[17] The Tribunal chair, Heather MacNaughton, found that there was general
agreement among the experts about the significant, negative long-term consequences
for students with unremediated learning disabilities. The experts also agreed that
chidren with reading disabilties should be identified early and provided with

intensive supports.

[18] Based on this evidence, the Tribunal concluded that a range of services

was necessary for these students, from a modified program within the classroom to

full-time placement in a special program for Severe Leamning Disabilities students.

[19] The Tribunal accepted the evidence of experts and of District employees

lke Ms. Tennant that Jeffrey could not get sufficient services within the District after
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the closure of the Diagnostic Centre in 1994. Only one expert, who was called by the
District, said that Jeffrey had received the services he needed at his public school and

that the interventions had been of appropriate intensity.

[20] The Tribunal concluded that there was both individual discrimination
against Jeffiey and systemic discrimination against Severe Leaming Disabilities
students in general It grounded its finding of discrimination against Jeffrey in the
District’s failre to assess Jeffiey’s leamning disability early, and to provide
appropriately intensive instruction following the closing of the Diagnostic Centre. It
ordered that the Moores be reimbursed for the costs related to jeﬂ"rey’s attendance at

private schools, as well as $10,000 in damages for pain and suffering.

[21] The finding of systemic discrimination against the District was based on
the underfinding of Severe Leaming Disabilities programs and the closing of the
Diagnostic Centre. While accepting that the District’s financial circumstances were
compelling, the Tribunal found that there was no evidence that the District had
considered any reasonable alternatives for meeting the needs of Severe Learning

Disabilities students before cutting available services such as the Diagnostic Centre.

[22) The Tribunal’s finding of systemic discrimination against the Province
was based on what it identified as four problems in the provincial administration of
special education: the high incidence/low cost cap; the underfinding of the District;

the faikwe to ensure that necessary services, incliding early intervention, were
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mandatory; and the failure to monitor the activities of the districts. It ordered a wide

range of sweeping systemic remedies against both the District and the Province.

[23] In the Supreme Court of British Columbia, Dillon J. allowed the
application for judicial review ([2008] 10 W.W.R. 518). She found that Jeffrey’s
situation should be compared to other special needs students, not to the general
student population as the Tribunal had done. There was no evidence about this
comparison, nor was there evidence about how students with special needs were
affected by funding mechanisms such as the high incidence/low cost cap or the
closing of the Diagnostic Centre. The failure to identify and compare Jeffrey with the
appropriate comparator group tainted the entire discrimination analysis. As a result,

she set aside the Tribunal’s decision.

[24] A majority in the Court of Appeal dismissed the appeal, agreeing that
Jeffrey ought to be compared to other special needs students ([2011] 3 W.W.R. 383).
To compare him with the general student population was to invite an inquiry into
general education policy and its application, which it concluded could not be the

purpose of a human rights complaint.

[25] In dissent, Rowles J.A. would have allowed the appeal In her view,
special education was the means by which “meaningful access” to educational
services was achievable by students with leaming disabilities. She found that a

comparator analysis was both unnecessary and inappropriate. The Tribunal’s detailed
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evidentiary analysis showing that Jeffrey had not received sufficiently intensive

remediation after the closing of the Diagnostic Centre, justified the findings of

discrimination,
Analysis
[26] Section 8 of British Columbia’s Human Rights Code states that it is

discriminatory if ‘{a] person . . . without a bona fide and reasonable justification, . . .
denfies] to a person or class of persons any accommodation, service or facility
customarily available to the public” on the basis of a prohibited ground. That means
that if a service is ordinarily provided to the public, it must be available in a way that
does not arbitrariy — or unjustifiably — exclhide individuals by virtue of their

membership in a protected group.

[27] A central issue throughout these proceedings was what the relevant
“service . . . customarily available to the public” was. While the Tribunal and the
dissenting judge in the Court of Appeal defined it as “general’ education, the

reviewing judge and the majority defined it as “special” education.

[28] I agree with Rowles J.A. that for students with learning disabilities like
Jeffrey’s, special education is not the service, it is the means by which those students
get meaningful access to the general education services available to all of British

Columbia’s students:
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It is accepted that students with disabilities require accommodation of
their differences in order to benefit from educational services. Jeffiey is
seeking accommodation, in the form of special education through
intensive remediation, to enable him equal access to the “mainstream”
benefit of education available to all. . . . In Jeffrey’s case, the specific
accommodation sought is analogous to the interpreters in Eldridge: it is
not an extra ‘“ancillary” service, but rather the manner by which
meaningful access to the provided benefit can be achieved. Without such
special education, the disabled simply cannot receive equal benefit from
the underlying service of public education. [Emphasis added; para. 103.]

[29] The answer, to me, is that the ‘service’ is education generally. Defining
the service only as ‘special education’ would relieve the Province and District of their
duty to ensure that no student is excluded from the benefit of the education system by

virtue of their disability.

[30] To define ‘special education’ as the service at issue also risks descending
into the kind of “separate but equal” approach which was majestically discarded in
Brown v. Board of Education of Topeka, 347 U.S. 483 (1954). Comparing Jeffiey
only with other special needs students would mean that the District could cut all
special needs programs and yet be immune from a claim of discrimination. It is not a
question of who else is or is not experiencing similar barriers. This formalism was
one of the potential dangers of comparator gr ups identified in Withler v. Canada

(Attorney General), [2011] 1 S.C.R. 396.

[31] If Jefftey is compared only to other special needs students, full
consideration cannot be given to whether he had genuine access to the education that

all students in British Columbia are entitled to. This, as Rowles J.A. noted, “risks
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perpetuating the very disadvantage and exclusion ffom mainstrearn society the Code
is intended to remedy” (see Brooks v. Canada Safeway Ltd., [1989] 1 S.C.R. 1219, at
p. 1237; Gwen Brodsky, Shelagh Day and Yvonne Peters, Accommodation in the 21*

Century (2012) (online), at p. 41).

[32] A majority of students do not require intensive remediation in order to
learn to read. Jeffiey does. He was unable to get it in the public school. Was that an
unjustified denial of meaningful access to the general education to which students in

British Columbia are entitled and, as a result, discrimination?

[33] As the Tribunal properly recognized, to demonstrate prima facie
discrimination, complainants are required to show that they have a characteristic
protected from discrimination under the Code; that they experienced an adverse
impact with respect to the service; and that the protected characteristic was a factor in
the adverse impact. Once a prima facie case has been established, the burden shifts to
the respondent to justify the conduct or practice, within the framework of the
exemptions available under human rights statutes. If it cannot be justified,

discrimination will be found to occur.

[34] There is no dispute that Jeffrey’s dyslexia is a disability. There is equally
no question that any adverse impact he suffered is related to his membership in this
group. The question then is whether Jeffiey has, without reasonable justification,

been denied access to the general education available to the public in British
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Columbia based on his disability, access that must be “meaningful” Eldridge v.
British Columbia (Attorney General), [1997] 3 S.C.R. 624, at para. 71; University of
British Columbia v. Berg, [1993] 2 S.C.R. 353, at pp. 381-82. (See also Quebec
(Commission des droits de la personne et des droits de la jeunesse) v. Montréal
(City), [2000] 1 S.C.R. 665, at para. 80; Council of Canadians with Disabilities v. VIA
Rail Canada Inc., [2007] 1 S.C.R. 650, at paras. 121 and 162; A. Wayne MacKay,
“Connecting Care and Challenge: Tapping Our Human Potential’ (2008), 17 E.L.J.

37, at pp. 38 and 47.)

[35] The answer is informed by the mandate and objectives of public
education in British Columbia during the relevant period. As with many public
services, educational policies often contemplate that students will achieve certain
results. But the fact that a particular student has not achieved a given result does not
end the inquiry. In some cases, the government may well have done what was
necessary to give the student access to the service, yet the hoped-for results did not
follow. Moreover, policy documents tend to be aspirational in nature, and may not
reflect realistic objectives. A margin of deference is, as a result, owed to

governments and administrators in implementing these broad, aspirational policies.

[36] But if the evidence demonstrates that the government failed to deliver
the mandate and objectives of public education such that a given student was denied
meaningful access to the service based on a protected ground, this will justify a

finding of prima facie discrimination.
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[37] As previously noted, the mandate and objectives for public education
during the relevant period were set out in the School Act, which stated in its preamble
that “the purpose of the British Columbia school system is to enable all learners to
develop their individual potential and to acquire the knowledge, skills and attitudes
needed to contribute to a healthy, democratic and pluralistic society and a prosperous
and sustainable economy”. A related policy document, the 1989 Mandate for the
School System, O..C. 1280/89, said that the government was “responsible for
ensuring that all of our youth have the opportunity to obtain high quality schooling
that will assist in the development of an educated society” (p. D-96). The Mandate
said that schools should develop students who are, among other things, “thoughtful
able to learn and to think critically . . . can communicate information ffom a broad
knowledge base . . . [are] creative, flexible, self-motivated . . . have a positive self
image . . . [are] capable of making independent decisions . . . [are] skilled and . . . can

contribute to society generally, including the world of work” (p. D-96).

[38] There were divergent views when Jeffrey was in school about how
“special needs” students could best be educated. The Province’s “Special Programs:
A Manual of Policies, Procedures and Guidelines” (1985 Manual”) contemplated a
“cascade” model of service delivery, where a ‘range” of placements would be
available, inchuding a “very highly specialized” education environment for a small
number of students (ss. 4.1 and 4.2). The predominant policy in the 1985 Manual,
however, was the integration of special needs students into the general classroom

whenever possible.
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[39] Notably, however, the 1985 Manual said that “{s]pecial education shares
the basic purpose of all education: the optimal development of individuals as skillfitl,
free, and purposeful persons, able to plan and manage lift and to realize highest
potential as individuals and as members of society” (s. 3.1 (emphasis added)). It
added that “/ajll children should be afforded opportunities to develop their full

potential” (s. 3.1 (emphasis in original)).

[40] These education goals in Britsh Columbia informed the Tribunal's
conclusion that the District did not take the necessary steps to give Jeffrey the
education to which he was entitled. Prima facie discrimination was made out based,
in essence, on two factors: the failure by the District to assess Jefftey at an earlier
stage; and the insufficiently intensive remediation provided by the District for
Jeffrey’s learning disability in order for him to get access to the education he was
entitled to. Only the second is in issue before us, since the conclusions about early
assessment which were quashed by the reviewing court, were not appealed to this
Court. That leaves only the issue of the sufficiency of the services given to Jeffiey by

the District.

[41] There is no doubt that Jeffrey received some special education assistance
until Grade 3, but in my view the Tribunal’s conclusion that the remediation was far
from adequate to give Jeffrey the education to which he was entitled, was fully
supported by the evidence. To start, the Tribunal found that the Moores were told by

District employees that Jeffrey required intensive remediation which, as a result of

0]



-27-
the closing of the Diagnostic Centre, would only be available outside of the public
school system. After Jeffrey’s psycho-educational assessment i April 1994, Ms.
Tennant concluded that he ‘“needed more intensive remediation than he had been
receiving”, and recommended that he be considered for the Diagnostic Centre
program. The Tribunal accepted the Moores’ evidence that at a meeting with Ms.
Tennant afer this assessment, they were advised that since the Diagnostic Centre was
not an option as a result of its pending closing, Kenneth Gordon School “was the only

alternative that would provide the intense remediation that Jeffrey required”.

[42] The Tribunal also put great reliance on the views of Ms. Tennant and Ms.
Waigh, who had “worked most closely with” Jeffrey at Braemar, and whose
“professional judgment” it accepted. It found that Ms. Tennant had ‘recognized that
Jefrey needed intensive remediation in an alternate setting”, and recommended that
he look at the Diagnostic Centre. This recommendation was made “in addition to the
Aide time to which Jeffrey was entitled under the provisions of the Colkctive
Agreement”. The Tribunal found that “Ms. Waigh agreed that [Diagnostic Centre]

would have been beneficial to Jeffrey”, and noted that

Ms. Tennant described Jeffrey’s case as one of the worst she had ever
seen in her many years of experience. According to her, Jeffrey needed a high
degree of intensive one-on-one instruction in a setting designed to minimize
distractions.  Her opinion was that Jeffrey needed intensive remediation
which, in the District, was only offered by the [Diagnostic Centre].

On the basis of this evidence, the Tribunal concluded that “[w]hile it is clear that the

one-on-one attention he received was unusual, and that Ms. Waigh was a well-
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qualified specialist, the services were not intensive enough to meet his disability-

related needs.”

[43] The Tribunal found that when the decision to close the Diagnostic Centre
was made, the District did so without knowing how the needs of students ke Jeffrey
would be addressed, and without “undertak[ing] a needs-based analysis, consider[ing]
what might replace [Diagnostic Centre], or assess[ing] the effect of the closure on
[Severe Learning Disabilities] students”. The Tribunal noted that at the Board
meeting on April 26, 1994, when the budget closing the Diagnostic Centre was
approved, the Minutes stated that “[a]ll Trustees indicated in this discussion that they
were adopting the bylaw as it was required by legislation and not because they
believed it met the needs of the students.” It conchided that Dr. Robin Brayne, the
District’s  Superintendent of Schools, and the District in general “did not know how
many students would be affected” by the closure. In fact, on the day of the Board
vote, the District’s Assistant Superintendent and the Coordinator of Student Services
informed Dr. Brayne that it was “too early to know precisely how the needs of high

incidence students will be addressed in the absence of the Diagnostic Centre”.

[44] Nor did the District consult Ms. Waigh or Ms. Tennant, despite their role
in providing services to Severe Learning Disabilities students and their opposition to
the closure. It was only at the end of June 1994, more than two months after the
decision to close the Diagnostic Centre, that Dr. Brayne requested the development of

a policy document to set out the District’s plan for addressing the needs of Severe
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Learning Disabilities students in the absence of the Diagnostic Centre. The policy
document was to be discussed in August, with training planned for the fall and winter
of 1994/95. As a result, the Tribunal concluded that “nothing was i place in

September when schools opened, other than what the schools already provided”.

[45] Moreover, the Tribunal rejected the District’s argument that the
educational philosophy of integration was “a consideration” i the closure of the
Diagnostic Centre, since ‘{ilt was clear from the evidence of all of the District’s
witnesses that they thought the [Diagnostic Centre] provided a useful service.” It
noted that Dr. Brayne admitted in cross-examination that the closure was not
motivated by educational policy, and acknowledged that “without [the Diagnostic
Centre], the range of options available to [Severe Learning Disabilities] students was
reduced [and] according to the 1985 Manual, [the remaining resources] were not
intended for [Severe Learning Disabilities] students”. As a result, based on “the
evidence, the concurrent memoranda, and the speed at which the decision was made”,
the Tribunal concluded that “the sole reason for the closure was financial® (emphasis

added).

[46] The Tribunal was cognizant of the deference it owed to the District in
delivering educational services, and the fact that Jeffrey’s needs could have been met
by means other than the Diagnostic Centre. In brief, the Tribunal found that when the

decision to close the Diagnostic Centre was made, the District’s motivations were
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exclusively financial, and it had falled to consider the consequences or plan for

alternate accommodations.

[47] This failore was crucial in fight of the expert evidence that intensive
supports were needed generally to remedy Jeffrey’s learning disability, and that he
had not received the support he needed in the public school system. The Tribunal
acknowledged that it was impossible to compare Jeffrey’s current abilities to what he
might have achieved if he had received earlier and more intensive services. But while
the failure to obtain a given result did not in itself constitute adverse treatment, the
Tribunal accepted the evidence of two experts who, afier examining Jeffrey, found
that he “would have benefited from more intensive remediation earlier and from

attending at the [Diagnostic Centre]”.

[48] It was therefore the combination of the clear recognition by the District,
its employees and the experts that Jeffrey required intensive remediation in order to
have meaningful access to education, the closing of the Diagnostic Centre, and the
fact that the Moores were told that these services could not otherwise be provided by
the District, that justified the Tribunal’s conclusion that the failure of the District to
meet Jeffrey’s educational needs constituted prima facie discrimination. In my view,

this conclusion is amply supported by the record.

[49] The next question is whether the District’s conduct was justified. At this

stage in the analysis, it must be shown that alternative approaches were investigated
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(British Columbia (Public Service Employee Relations Commission) v. BCGSEU,
[1999] 3 S.C.R. 3 (“Meiorin™), at para. 65). The prima facie discriminatory conduct
must also be ‘reasonably necessary” in order to accomplish a broader goal (Ontario
Human Rights Commission v. Borough of Etobicoke, [1982] 1 S.C.R. 202, at p. 208;
Central Okanagan School District No. 23 v. Renaud, [1992] 2 S.C.R. 970, at p. 984).
In other words, an employer or service provider must show “that it could not have
done anything else reasonable or practical to avoid the negative impact on the
individual” (Meiorin, at para. 38; Central Alberta Dairy Pool v. Alberta (Human
Rights Commission), [1990] 2 S.C.R. 489, at pp. 518-19; Council of Canadians with

Disabilities v. VIA Rail Canada Inc., at para. 130).

[50] The District’s justification centred on the budgetary crisis it faced during
the relevant period, which led to the closure of the Diagnostic Centre and other
related cuts. There is no doubt that the District was facing serious financial
constraints. Nor is there any doubt that this is a relevant consideraton. It is
undoubtedly difficult for administrators to implement education policy in the face of
severe fiscal limitations, but accommodation is not a question of “mere efficiency”,
since ‘fijt will always seem demonstrably cheaper to maintain the status quo and not

climinate a discriminatory barrier” (VI4 Rail, at para. 225).

[51] In Jeffrey’s case, the Tribunal accepted that the District faced financial
difficulties during the relevant period. Yet it also found that cuts were

disproportionably made to special needs programs. Despite their similar cost, the
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District retained some discretionary programs, such as the Outdoor School — an
outdoor campus where students learned about community and the environment —
while eliminating the Diagnostic Centre. As Rowles J.A. noted, “without
undermining the educational valie of the Outdoor School such specialized and
discretionary initiatives cannot be compared with the accommodations necessary in
order to make the core curriculum accessible to severely kaming disabled students”

(para. 154).

[52] More significantly, the Tribunal found, as previously noted, that the
District undertook no assessment, financial or otherwise, of what alternatives were or
could be reasonably availabke to accommodate special needs students if the
Diagnostic Centre were closed. This was cogently summarized by Rowles J.A. as

follows:

The Tribunal found that prior to making the decision to close [the
Diagnostic Centre], the District did not undertake a needs-based analysis,
consider what might replace [the Diagnostic Centre], or assess the effect
of the closure on severely learning disabled students. The District had no
specific plan in place to replace the services, and the eventual plan
became learning assistance, which, by defnition and purpose, was il
suited for the task. The philosophy for the restructuring was not prepared
until two months after the decision had been made (paras. 380-382, 387-
401, 895-899). These findings of fact of the Tribunal are entitled to
deference, and undermine the District’s submission that it discharged its
obligations to investigate and consider alternative means of
accommodating severely learning disabled students before cutting
services for them. Further, there i no evidence that the District
considered cost-reducing alternatives for the continued operation of [the
Diagnostic Centre). [Emphasis added; para. 143.]
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The failure to consider financial alternatives completely undermines what is, in
essence, the District’s argument, namely that it was justified in providing no
meaningful access to an education for Jeffrey because it had no economic choice. In
order to decide that it had no other choice, it had at least to consider what those other

choices were.

{53} Given the Tribunal’s findings that the District had other options for
addressing its budgetary crisis, its conclusion that the District’s conduct was not

justified should not be disturbed. The finding of discrimination is thereby confirmed.

[54] This brings us to the Province’s role, The District’s budgetary crisis was
created, at least in part, by the Province’s funding shortfalls. But in light of the
Tribunal’s finding that it was the District which failed to properly consider the
consequences of closing the Diagnostic Centre or how to accommodate the affected
students, it seems to me that the conclusion that the Province was liable for the

District’s discriminatory conduct towards Jeffrey cannot be sustained.

[55] This leads to considering the remedies imposed by the Tribunal which
have been appealed to this Court. A remedial decision by the Tribunal is subject to a
standard of patent unreasonableness according to s. 59 of the Administrative

Tribunals Act, S.B.C. 2004, c. 45.
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[56] The Tribunal awarded the Moores the amount of tuition paid for Jeffrey
to attend Kenneth Gordon School and Fraser Academy, up to and including Grade 12,
half of the costs incurred for his transportation to and from those school, and
$10,000 for “the injury to [Jeffrey’s] dignity, feelings and self-respect”. This order, it

seems to me, is sustainable given the actual scope of the complaint.

[57) But the Tribunal’s systemic remedies are so remote from the scope of the
complint, that in my view they reach the threshold set out in s. 59 of the

Administrative Tribunals Act. Those problematic remedies are:

. That the Province allocate finding on the basis of actual incidence levels,
establish mechanisms ensuring that accommodations for Severe Leamning
Disabilities students are appropriate and meet the stated goals in legislation
and policies, and ensure that districts have a range of services to meet the

needs of Severe Learning Disabilities students.

. That the District establish mechanisms to ensure that its delivery of services to
Severe Learning Disabilities students meet the stated goals in legislation and
policies, and ensure that it had a range of services to meet the needs of Severe

Learning Disabilities students.

. The Tribunal remained seized of the matter to oversee the implementation of

its remedial orders.
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[58] Having first found that Jeffrey had suffered discrimination at the hands of
the District, the Tribunal then considered whether the broader policies of the District
and the Province constituted systemic discrimination. I think this flows from the fact
that it approached discrimination in a binary way: individual and systemic. It was,
however, neither necessary nor conceptually helpful to divide discrimination into
these two discrete categories. A practice is discriminatory whether it has an
unjustifiably adverse impact on a single individual or systemically on several: Griggs
v. Duke Power Co., 401 U.S. 424 (1971). The only difference is quantitative, that i,

the number of people disadvantaged by the practice.

[59] In Canadian National Railway Co. v. Canada (Cankadian Human Rights
Commission), [1987] 1 S.C.R. 1114, this Court first identified ‘systemic
discrimination’ by name. It defined it as “practices or attitudes that have, whether by
design or impact, the effect of limiting an individual's or a group’s right to the
opportunities  generally available because of attributed rather than actual
characteristics” (p. 1138). Notably, however, the designation did not change the
analysis.  The considerations and evidence at play in a group complaint may
undoubtedly differ from those in an individual complaint, but the focus is always on
whether the complainant has suffered arbitrary adverse effects based on a prohibited

ground.

[60] The inquiry is into whether there is discrimination, period. The question

in every case is the same: does the practice result in the claimant suffering arbitrary
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— or unjustified — barriers on the basis of his or her membership in a protected

group. Where it does, discrimination will be established.

[61] It is true that before Meiorin and British Columbia (Superintendent of
Motor Vehicles) v. British Columbia (Council of Human Rights), [1999] 3 S.C.R. 868
(“Grismer”), different remedial approaches had been applied for direct versus adverse
impact discrimination. But in Meiorin, McLachlin J. observed that since few rulks
are framed in directly discriminatory terms, the human rights issue will generally be
whether the clhimant has suffered adverse effects. Insightfully, she commented that
upholding a remedial distinction between direct and adverse effect discrimination
“may, in practice, serve to legitimize systemic discrimination” (para: 39). The
Meiorin/Grismer approach imposed a unified remedial theory with two aspects: the
removal of arbitrary barriers to participation by a group, and the requirement to take

positive steps to remedy the adverse impact of neutral practices.

[62] Meiorin and Grismer also directed that practices that are neutral on their
face but have an unjustifiable adverse impact based on prohibited grounds will be
subject to a requirement to ‘“accommodate the characteristics of affected groups
within their standards, rather than maintaining discriminatory standards supplemented

by accommodation for those who cannot meet them” (Grismer, at para. 19).

[63] In that sense, it is certainly true that a remedy for an individual claimant

can have a ‘systemic’ impact. In Grismer, for example, the issue was a rule that
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excluded individuals with a medical condition affecting peripheral vision —
homonymous hemianopia — from obtaining a drivers’ licence. The Court concluded
that this rule had a discriminatory impact on Mr. Grismer and upheld the Tribunal’s
order that the Superintendent test Mr. Grismer individually. Although the remedy
was individual to Mr. Grismer, it clearly had remedial consequences for others in his
circumstances.  Similarly, a finding that Jefffey suffered discrimination and was
entiled to a consequential personal remedy, has clear broad remedial repercussions

for how other students with severe learning disabilities are educated.

[64] But the remedy must fow from the claim. In this case, the claim was

made on behalf of Jeffrey, and the evidence giving concrete support to the claim all

cenred on him. Whie the Tribunal was certainly entittd to consider systemic
evidence in order to determine whether Jeffrey had suffered discrimination, it was
unnecessary for it to hold an extensive inquiry into the precise format of the
provincial funding mechanism or the entire provincial administration of special
education in order to determine whether Jeffrey was discriminated against. The
Tribunal, with great respect, is an adjudicator of the particular claim that is before it,

not a Royal Commission.

[65] The connection between the high incidence/low cost cap and the closure
of the Diagnostic Centre is remote, given the range of factors that led to the District’s
budgetary crisis. There is no particular reason to think that these funding mechanisms

coud not be retained in some form while still ensuring that Severe Learning
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Disabilities students receive adequate support. It is entirely legitimate for the
Province to choose a block finding mechanism in order to ensure that districts do not
have an incentive to over-report Severe Learning Disabilities students, so long as it
also complies with its human rights obligations. In other words, while systemic
evidence can be instrumental in establishing a human rights complaint, the evidence
about the provincial finding regime, and the high incidence/low cost cap in
particular, was too remote to demonstrate discrimination against Jeffrey. And the
TribunaPs orders that the District establsh mechanisms to ensure that
accommodations for Severe Learning Disabilities students meet the stated goals in

legislation and policies, and provide a range of services to meet their needs, in any

event, essentially direct the District to comply with the Human Rights Code. They

are, to that extent, redundant.

[66] Moreover, the Tribunal's order that it remain seized of the matter to
oversee implementation is hardly suited to a clim brought on behalf of an individual
student who has finished his high school education and will not re-enter the public
school system. It goes without saying that if the District is to avoid similar claims
such as those Jeffrey brought, it will have to ensure that it provides a range of
services for special needs students in accordance with the School Act and its related
policies. There is no remaining need for the Tribunal to remain seized of the matter

in order to satisfy Jeffrey’s claim.
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[67] In faimess to the Tribunal, I think the fact that the scope of the inquiry
and the resulting remedial orders were expanded beyond Jeffrey’s actual complaints
can be traced to the unusual procedural history of this case. Frederick Moore’s initial
complaints under s. 8 alleged that the District and the Province had failed to identify
Jeflrey’s disability early enough and failed to provide him with sufficient support to
enable him to access public education. He also complained that the District and the
Province had failed to properly find, support and monitor special education

throughout the Province.

[68] In a preliminary decision on the scope of the complint and the required
disclosure, a Tribunal member allowed the Moores to lead systemic evidence
establishing the complaint. However, she properly noted that ‘{a]lthough systemic
discrimination does not have to be specifically pleaded, it must relate to the complaint
as framed by the Complainant” (emphasis added). This, I think, was a clear direction
to the Tribunal hearing the merits of the case that while systemic evidence could be

helpful, the claim should remain centred on Jeffiey.

[69] But the issue was complicated on judicial review where, in upholding this
preliminary decision, Shaw J. said that the complaint “includes allegations of
province-wide systemic discrimination by the Ministry against dyslexic students”
((2001), 88 B.C.L.R. (3d) 343 (emphasis added)). This does not appear to have been

challenged before the Tribunal, and | think it was on this basis that the Tribunal
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appears to have departed from the actual focus of the complaint — Jeffrey — and

imposed systemic remedies based on its systemic conclusions.

[70] This does not in any way detract, however, from the cogency of the
Tribunal’s core analysis. Its finding of discrimination against Jeffrey Moore by the
District should be upheld, as should the individual orders, which reimburse the
Moores for the cost of private schooling and award them damages. These orders
properly seek to compensate them for the harm that Jeffiey suffered and were well
within the Tribunal's broad remedial authority. Given my earlier comments on the
liability of the Province, however, the order for reimbursement and damages should

apply only against the District. I would, however, set aside the remaining orders.

[71] The appeal is therefore substantially allowed as discussed, with costs to
the Moores throughout since they were successful in upholding the central finding

that there was discrimination.

Appeal substantially allowed with costs throughout.

Solicitor for the appellant: Community Legal Assistance Society,

Vancouver.
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INTRODUCTION

“Circumstances are dire. Inadequate resources may force individual agencies to close down if
their mandates are withdrawn, or not extended, by the provinces. This would result in the
provinces taking over responsibility for child welfare, likely at a higher cost to Indian and

Northern Affairs Canada (INAC)”

INAC internal document obtained under Access to Information (document number 2365)

For decades, the Department of Indian and Northern Affairs (INAC) has known that its
systematic failure to properly resource and structure its First Nations child and family services
program has contributed to growing numbers of First Nations children being removed from
their families and First Nations agencies being unable to meet the statutory requirements to
keep First Nations children and families safe (McDonald & Ladd, 2000; Department of Indian
Affairs and Northern Development, n.d.; Auditor General of Canada, 2008; Standing Committee
on Public Accounts, 2009). INAC's failure to provide equity in First Nations child and family
services has persisted despite there being overwhelming evidence of the inequity, the
availability of solutions to address the problem, and the growing number of Parliamentary,
Senate and expert reports linking the inequity to harm to vulnerable children and their families.
INAC has consistently failed to treat First Nations children and families equitably regardless of
whether the country was running a surplus budget or spending billions to stimulate the
economy.

The Minister of Indian and Northern Affairs’ program for First Nations chiid and famlly services
includes three key poiicy structures: 1) Directive 20-1 which his own documents say creates a
"dire situation” 2) the flawed and inequitable enhanced approach and 3) the 45 year old Indian
Welfare Agreement in Ontario that the Auditor General has also termed inequitable.
Additionally, INAC is before the Canadian Human Rights Tribunal facing allegations that it
racially discriminates against First Nations children and families receiving child welfare services
by providing inequitable benefit. Instead of addressing the complaint with evidence on the
merits, Canada has tried to derail a full and public hearing on this matter using legal loopholes
and countless delay tactics. This very low standard of government accountability and public
policy for children runs counter to Canadian values and Canada’s obligation to ensure the safety
and wellbeing and equitable treatment of children pursuant to the United Nations Convention
on the Rights of the Child and the Charter of Rights and Freedoms and should not be tolerated
for First Nations children.
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This submission briefly outlines INAC's three principle policies in First Nations child and family
services and their impacts before providing recommendations to ensure the equitable
treatment of First Nations children and families.

DIRECTIVE 20-1

“Lack of in-home family support for children at risk and inequitable access to services have
been identified by First Nations Child and Family Services Agencies, and INAC, as important
contributing factors to the over representation of Aboriginal children in the Canadian child
welfare system... provincial governments have written to Ministers of INAC and
intergovernmental affairs indicating that INAC is not providing sufficient funding to permit
First Nations child and family services agencies to meet their Statutory obligations under
provincial legislation. ”

INAC internal document dated 2004 obtained under access to information
(Document number 2372)

This “dire” and flawed INAC program policy for child and family services continues to impact the lives of
First Nations children and families in British Columbia and New Brunswick. Repeated reports
commissioned by the Department of Indian and Northern Affairs Canada have found that the Directive is
flawed in structure and inequitable in the amount of funding provided {MacDonald & Ladd, 2000;
Loxley, DeRiviere, Prakash, Blackstock, Wien, & Thomas Prokop, 2005). Directive 20-1 was also reviewed
by the Auditor General of Canada (2008) and the Standing Committee on Public Accounts (2009) and
both found that Directive 20-1 was inequitable and not based on the needs of First Nations children and
families. INAC's own internal documents confirm that the Impacts of the inequities in the Directive are
“dire” for First Nations child and family service agencies and are linked to growing numbers of First
Nations children going into care because their families are not receiving the family support and
prevention services they need. INAC's fact sheet dated 2007 links the Directive to growing numbers of
First Nations children in care and the inability of First Nations child and family service agencies to meet

mandated responsibilities.

INAC had the solutions to address the problems with Directive 20-1 for at least 11 years but has
consistently failed to ensure equity for First Nations children regardless of the financial situation of the
country. The inequity for First Nations children has persisted across two different governing parties
both of which had billions of surplus budgets and now the current government is spending billions on
projects such as G-8 meetings, fighter jets, and signs pointing out where stimulus tax dollars are being
spent but the damaging Directive continues to contribute to First Nations children in these two
provinces going needlessly into child welfare care.

First Nations child and family service agencies in British Columbia have been advised that iNAC plans on
eliminating the current approach for funding maintenance in that province as of April of 2111 and
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replacing it with reimbursement at actuals. This change, in the absence of any significant adjustments to
the Directive or enhanced funding models, to support the operatlons of agencies serving less than 1000
Status Indlan children on reserves will resuit in even more hardship for First Nations chlld and family
service agencies In BC and may result in the closure of some.

It seems that INAC prioritizes implementing actions related to reducing federal costs, and thus the
welibelng of children, even when multiple expert reports, and Its departmental records, indicate that
MORE Investment Is needed to ensure child safety and wellbeing in these regions.

ENHANCED FUNDING APPROACH (AKA TRIPARTITE FUNDING)

“4.64 However, we also found that the new formula does not address the inequities we have
noted under the current formula. It still assumes that a fixed percentage of First Nations
children and families in all the First Nations served by an agency need child welfare services.
Consequently, in our view, the new formula will not address differing needs among First
Nations. Pressures on INAC to fund exceptions will likely continue to exist under the new
Sformula.”

Auditor General of Canada (May, 2008)

The Enhanced Prevention Focused Approach Is currently applied by INAC in Alberta, Saskatchewan,
Manitoba and Quebec. INAC unilaterally developed the enhanced funding approach also known as the
tripartite funding arrangement and then imposed it on First Nations as the EXCLUSIVE option to
Directive 20-1. itls important to note that INAC continually implies First Nations have cholce as part of
the design of the tripartite approach, INAC’s own records indicate they have an inflexible national
template to gulde Implementation in the regions and their documents emphasize that INAC is only
mandated to DISCUSS the enhanced approach with provinces and First Nations not NEGOTIATE.
Although the Auditor General of Canada found enhanced funding to be an Improvement over Directive
20-1 It continued to be inequitable and incorporated some of the flaws of Directive 20-1 such as not
basing funding on the actual needs of First Nations children and families.

INAC undertook an internal evaluation of the implementation of the Enhanced Funding Formula in
Alberta and summarizes the findings in a presentation deck entitled “implementation Evaluation of the
Enhanced Prevention Focused Approach (EPFA) in Alberta: preliminary findings, May 14, 2010.” The
findings are summarized on presentation slides 18 and 19 respectively and read as follows:

®  Overall the EPFA model is seen to be a move in the right direction with potential for positive

outcomes.
o Considerable variability of results across agencies, some clearly making progress and others

struggling.
© HR {human resource] shortages affect DFNA's {Delegated First Nations Agencies] ability to

Sully implement
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° Some DFNA's report wanting more support from INAC in IT {information technology] capacity
and planning/implementation

¢ 75% of DFNA interviewees reported not enough funds for full implementation (emphasis
added)

* Scarcity of supportive programming for referrals affects ability to fully implement in some
DFNA'’s

*  Funding formula still variable in application and some issues need resolution

® Recognize this is a long term approach that takes time to implement, and needing time in initial
stages to change community attitudes to child welfare program

®  Antribution of results to EPFA challenging because of reporting and data gaps and confounding
Jactors (e.g.: strong leadership/skills in director position; community capacity)

® INAC needs more information (business plans with baselines; reporting outcomes; provincial
data) in order to filly assess results. "

Clearly, this evaluation demonstrates some significant shortcomings in the enhanced prevention based
approach. INAC, however, continues to offer the enhanced approach with ail of its flaws as the
exclusive funding aiternative. it does not appear that INAC has taken any meaningful steps to redress
the flaws of the enhanced approach identified by the Auditor Generali in 2008,

The need for equity in child welfare services was echoed in a report by the Honourabie Yvonne Fritz,
Minister of Children and Youth Services in Alberta (2010) on Aboriginal chiid welfare which includes this

statement: _

“Repeated a number of times by different participants were the need for the following: (a) equity
in funding; (b) same access to services; (c) cultural training and sensitivity to Aboriginal

Issues and concerns; and greater communication, collaboration and cooperation among all
those who provide services to Aboriginal children in care. "

There Is a critical need to remedy the shortcomings of the enhanced approach in provinces where it is
being implemented and for INAC to be open to alternatives to the enhanced approach in regions where
enhanced Is currently being provided and in regions where enhanced is being considered. Viabie
alternatives to enhanced inciude the Wen:de approach which was jointly developed by First Nations and

the Department in 2005.

1965 INDIAN CHILD WELFARE AGREEMENT

This biateral agreement between INAC and the Province of Ontario drives First Nations chiid and family
service delivery on reserves in Ontario. It is now over 45 years old and has not kept pace with advances
in First Nations chiid and family services nor has it invited First Nations to participate fully in the
deveiopment of the policy. in 2000, a report commissioned by INAC on First Nations chiid and family
services funding included a recommendation that INAC partner with First Nations child and family
service agencies in Ontario to conduct a special review of the 1965 Indian Weifare Agreement in
Ontario. Ciose to 11 years later, INAC has not impiemented this recommendation. The Auditor General
of Canada reviewed the 1965 indian Chiid Welfare Agreement in Ontario as part of her omnibus review
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of INAC's First Nations chiid and family services program in 2008 and she found it to be inequitabie.
There has been no apparent movement by INAC to conduct the review or redress the Inequities
identifled by the Auditor General of Canada.

FIRST NATIONS CHILD AND F AMILY SERVICES IN THE TERRITORIES

There are currently no First Nations chiid and family service agencies in the Yukon or Northwest
Territories. The Minister of indian Affairs transfers funds for chiid weifare to territorial authorities to
deliver the services. First Nations have expressed a desire to enter into negotiations with Canada and
the Territories to reassert authority for child welfare and to ensure adequate resourcing for the services.
For exampie, the Carcross Tagish First Nation has created its own family act and as recentiy as
November of 2010, but is reporting that INAC nor the Territory are prepared to negotiate proper
funding for community controiied chiid weifare in the region.

INAC appears to have no plan to address the fack of First Nations chiid and family service agencies in the
Territories despite the fact that First Nations chiidren are dramaticaily over-represented in the Yukon
Territory and the Northwest Territory.

JORDAN'’S PRINCIPLE

Jordan’s Principie says that where a government service is avaliiable to ali other chiidren and a
Jurisdictional dispute between Canada (including INAC) and the province/territory occurs regarding
payment for services to a First Nations chiid, the government of first contact pays for the services and
can later seek reimbarsement from the other levei of government. In this way, First Nations chiidren can
access public services on the same terms as other chiidren while payment issues between levels of
government get resolved. Parllament unanimously passed Motion 296 put forward by Member of
Parliament, Jean Crowder, on December 12, 2007. Tragically, Canada (including INAC) has tried to
narrow Jordan’s Principle suggesting it need only be applied on an inefficient "case by case” basis for
children with compiex medical needs with multipie service providers. This narrowing Is complietely
distasteful as Jordan’s Principle Is named after Jordan River Anderson who ianguished in hospitai
unnecessarily for over two years while INAC, Heaith Canada and the Province of Manitoba argued over
payment for at home care services that wouid otherwise be provided to non-Aboriginal chiidren. Jordan
died in the hospitai never having spent a day in a family home whiie government officials continued to
argue over who shouid pay. The case by case resolution approach was in piace for Jordan and resulted
in devastating consequences for Jordan and his family.

INAC must fully impiement Jordan's Principle across all government services immediately ensuring that
First Nations chiidren are in no way fettered or delayed access to services avaliabie to aii other chiidren.
The narrowing of Jordan'’s Principle has the effect of perpetuating discrimination against First Nations
chiidren and famiiles in other Government of Canada children’s services.

THE CANADIAN HUMAN RIGHTS TRIBUNAL ON FIRST NATIONS CHILD AND FAMILY

SERVICES
After INAC failed to impiement the recommendations of two expert reports commissioned by INAC and

conducted jointly with First Nations to redress the inequities in First Nations chiid and family services,
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the Assembly of First Nations and the First Nations Chiid and Family Caring Soclety of Canada filed a
historic complaint with the Canadian Human Rights Commission alleging that Canada is raclaily
discriminating against First Nations children by providing less chiid welfare benefit on reserves than
other chiidren enjoy.

This Is the first time in history that Canada has been heid to account before a judicial body with the
power to make orders for its current and systemic treatment of First Nations children. Canada has been
trying to deraii this important pubiic hearing on the merits by raising legal ioopholes. The most
consistent iegai loophole advanced by Canada Is their idea that "funding is not a service. In this
argument, Canada wrongly suggests that it only funds First Nations child and family services and First
Nations chiid and family service agencies provide the service to the pubiic so if there are any claims of
discrimination by chiidren they should be absorbed by the service provider not by Canada. This is
splitting hairs as It Is not possible for First Nations chiid and family service agencies to provide a service
they are not funded for and the whole strategy smacks of government downioading of its responsibility
for ensuring the non-discrimination of chiidren. itis important to note that INAC has an entire program
manuaj for First Nations chiid and family services that outlines a net of control over First Nations chiid
and family services that inciudes INAC hoiding the right to read child in care files — far beyond what a
solely funder-recipient relationship shouid entail.

Canada brought two motions before the Federai Court to try to derali a hearing on the merits and was
unsuccessfui on both occasions. Curiously, instead of appealing the Federal Court motion to the Federai
Court of Appeal, Canada decided to bring a motion to dismiss on the same substantive grounds to the
Canadian Human Rights Tribunai which is a lower level judicial body.

important to this Committee, in May of 2010 Odette Johnston, INAC's senior official on First Nations
chiid and family services testified under oath before the Tribunai in support of Canada’s motion to
dismiss the tribunal on the funding is not a service Issue. Transcripts of her testimony are avaiiable in
the public domain. Ms. Johnston offers the following comments in response to questions posed by Paul
Champ, legal counsel, for the First Nations Chiid and Family Caring Soclety of Canada regarding the
report by the Auditor Generai of Canada on First Nations child and family services compieted in May of
2008:

Q (Paul Champ - Caring Society legal Counsel). Okay. And you're aware that the Auditor General of
Canada had reviewed both of these funding models, Directive 21 and the Enhanced Funding Model, in
her review of your programme in 2008?

A.(Ms. Johnston) Yes.

Q (Mr. Champ). And the Auditor General had concerns with respect to both models, correct? Ifyou're not
sure, that's fine?

A. (Ms. Johnston) Yes, I am not sure,

Q. (Mr. Champ) Okay. Do you know what types of recommendations the Auditor General made with
respect to 3 those models and the delivery of child prevention 4 services on reserves generally?
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A. (Ms. Johnston) I can't recall off the top what exactly those recommendations were,

Q. (Mr. Champ) And 1 appreciate that report was released in '08, so you'd only been a year in at that
point at the department. But are you aware of any steps that INAC or your programme is taking to
address any of the concerns raised by the Auditor General’s report? Like does it ever come up with new
policies or recommendations, or, I don't know, things that you are working on or planning where the
driver is, you know, people refer to the Auditor General's report?

A. (Ms. Johnston) Specifically, no. I mean any direction we'‘re taking will take that into consideration, but
it's not necessarily the driver for change.

Q. (Mr. Champ) So there is some things that you're doing where that is taken into consideration?
A. (Ms. Johnston) Yes

Q. (Mr. Champ) Can you give me examples?

A. (Ms. Johnston) I'm trying to remember. 1 think she asked that we have a better grasp of the results that
are being achieved as a result of the funding that is being provided. And we're working on developing an
information management system to assist in that re -

(Johnston, 2010)

it is curious that the senior official at INAC on First Nations chiid and family services ciaimsto b
unaware if the Auditor General of Canada (2008) had concerns about INAC's funding for First
Nations chiid and family services Particularly as she headed the division in charge of preparing
the responses to the Auditor General of Canada’s report. Nonetheless, the iack of knowledge
about the report and its associated recommendations does not bode weil for First Nations
chiidren.

it is also concerning that of ali the recommendations in the report, particuiarly the ones related
to the inequities embodied in Directive 20-1, the enhanced approach and the 1965 indian
Welfare Agreement that INAC appears to have prioritized developing a management
information system.

it Is essential that INAC staff are fluent in the recommendations of expert and independent
reports related to the First Nations child and family services program offered by the
Department and are able to prioritize the recommendations iikely to have the most significant
benefit for First Nations children and famiiies in order to ensure that current, and future, INAC
program policies and directives avoid past mistakes and buiid on solid evidence.

Moreover, Parilamentarians shouid note that Canada is prioritizing a iegal ioophoie over the
substantive equity, safety and welibeing of thousands of very vuinerable First Nations chiidren
and famiiies. The question shouid be asked of INAC "why would INAC not want to answer an
allegation of racial discrimination against First Nations children on the merits?” The fact that
Canada is trying to escape a hearing on the merits using legal ioopholies raises important morai
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and public accountabiiity concerns. Surely, if INAC was confident that it is providing equity for
First Nations chiidren and families served by its First Nations chiid and family services program
then it shouid have no probiem marshaiing enough evidence to support its position.

The Canadian Human Rights Tribunai is now being foliowed by ciose to 6700 individuais and
organizations registered with the | am a witness campaign (www.fnwitness.ca) making it the
most formally watched iegal case in Canadian history.

RECOMMENDATIONS:

1

2)

J)

4)

5)

6)

INAC must take immediate steps to fully redress the inequities and structural problems
with the Directive 20-1, enhanced funding approach and the 1965 indian Welfare
Agreement that have been identified in expert reports and by the Auditor General of
Canada in full partnership with First Nations. There is no acceptable rationalization for
ongoing inequities affecting First Nations children given the range of soiutions avaiiable
to the Department to redress the problems and the wealth of the country.

INAC must support other funding and policy options proposed by First Nations for First
Nations chiid and family services other than the enhanced approach, Directive 20-1 and
the 1865 indian Welfare Agreement which the Auditor General has found to be
inequitable. _ .

INAC must immediately resource a comprehensive review of the 1965 indian Welfare
Agreement in full partnership with First Nations and First Nations child and family service
agencies in Ontario to determine whether the formula achieves culturaily based equity
for First Nations chiidren and families in Ontario.

INAC must fully and immediately impiement Jordan's Principle across all govemment
services to ensure that no First Nations child is denied or fettered access to government
services available to all other children. It must by systemicaily implemented avoiding the
Inefficient and Iineffective case by case approach currently being advanced by INAC and
other Federal Govemment departments.

INAC must develop in partnership with First Nations in the Northwest Territory and
Yukon Territory strategic measures to support the full and proper operation of First
Nations child and family service agencies in the territories including, but not iimited to,
supporting culturally based and community based chiid welfare and the provision of
adequate and flexible financial resources.

INAC must not implement the plan to place BC First Nations chiid and family service
agencies or agencies in New Brunswick on actuai reimbursement for maintenance costs
until a viable pian has been deveioped in partnership with First Nations that ensures the
full and proper operation of agencies serving less than 1000 First Nations children on
reserve aiso known as “small agencies®. This pian should be reviewed by independent
expert(s) seiected in partnership with First Nations before impiementation and shouid be
evaluated over time to inform possible adjustments,
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8)

9)

usé

INAC must immediately provide training to INAC staff, particularly at the senior leveis, so
they are fuily briefed on aii reports, including the reports by the Auditor Generai of
Canada, on INAC's First Nations child and family services program so they are in a
better position to impiement outstanding recommendations.

INAC must direct its iegal counsel to allow the Canadian Human Rights Tribunai to
decide the case on First Nations child and family services on the merits ~ not on legal
ioopholes.

in light of the particular vuinerabiiity of First Nations chiidren and famiiles served by child
welfare on reserves and the ongoing concems regarding INAC's management of the
First Nations child and family services program, INAC shouid be required to report
regularly to The Standing Committee on Aboriginal Affairs and Northern Development on
its impiementation of the recommendations of the Auditor Generai of Canada's report on
First Nations child and family services.



U/b
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This is Exhibit “C” to the affidavit of
Cindy Blackstock, sworn before me this
22nd day of November, 2013
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This is Exhibit “D” to the affidavit of
Cindy Blackstock, sworn before me this
22nd day of November, 2013

%/

mmnssnoner for takmgmdavns ete.
Shannon Marie Kack, a Commissioner, etc.,
Province of Ontario, while a student-at-law.
" Expires September 13, 2016




Convention on the Rights of the Child

Adopted and opened for signature, ratification and accession by General Assembly
resojution 44/25 of 20 November 1989

entry into force 2 September 1990, in accordance with article 49
Preambie
The States Partles to the present Convention,

Conslidering that, In accordance with the princlples proclaimed In the Charter of the United Nations,
recognition of the Inherent dignity and of the equal and Inallenable rights of all members of the human
famlly Is the foundation of freedom, justice and peace In the world,

Bearing In mind that the peoples of the United Nations have, In the Charter, reaffirmed thelr faith In
fundamental human rights and In the dignity and worth of the human person, and have determined to
promote soclal progress and better standards of life In larger freedom,

Recognizing that the United Nations has, In the Universal Declaration of Human Rights and In the
International Covenants on Human Rights, proclaimed and agreed that everyone Is entitied to all the
rights and freedoms set forth thereln, without distinction of any kind, such as race, colour, sex,
language, religion, political or other opinion, national or social origin, property, birth or other status,

Recalling that, In the Universal Declaration of Human Rights, the United Nations has proclaimed that
childhood Is entitled to speclal care and assistance,

Convinced that the famlly, as the fundamental group of soclety and the natural environment for the
growth and well-being of all its members and particularly children, should be afforded the necessary
protection and assistance so that It can fully assume Its responsibilities within the community,

Recognizing that the child, for the full and harmonlous development of his or her personality, should
grow up In a family environment, In an atmosphere of happiness, love and understanding,

Conslidering that the child should be fully prepared to live an Individual life In soclety, and brought up
In the spirit of the Ideals proclaimed In the Charter of the United Natlons, and In particular In the spirit
of peace, dignity, tolerance, freedom, equality and solldarity,

Bearing In mind that the need to extend particular care to the child has been stated In the Geneva
Declaration of the Rights of the Child of 1924 and In the Declaration of the Rights of the Child adopted
by the General Assembly on 20 November 1959 and recognized In the Universal Declaration of Human
Rights, In the International Covenant on Civil and Political Rights (In particular In articles 23 and 24), In
the International Covenant on Economic, Soclal and Cultural Rights (In particular In article 10) and In
the statutes and relevant Instruments of specialized agencles and International organizations
concerned with the welfare of children,

Bearing In mind that, as Indicated In the Declaration of the Rights of the Child, "the child, by reason of
his physical and mental Immaturity, needs special safeguards and care, Including appropriate legal
protection, before as well as after birth®,

Recalling the provisions of the Declaration on Soclal and Legal Principles relating to the Protection and
Welfare of Children, with Speclal Reference to Foster Placement and Adoption Nationally and
Internationally; the United Natlons Standard Minimum Rules for the Administration of Juvenile Justice
(The Beljing Rules) ; and the Declaration on the Protection of Women and Children In Emergency and
Armed Conflict, Recognizing that, In all countries In the world, there are children living In exceptlonally
difficult conditions, and that such children need special consideration,
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Taking due account of the Importance of the traditions and cultural values of each people for the
protection and harmonlous development of the child, Recognizing the Importance of International co-
operation for Improving the living conditions of children In every country, In particular In the
developing countries, :

Have agreed as follows:

PART I

Article 1

For the purposes of the present Convention, a child means every human being below the age of
elghteen years unless under the law applicable to the child, majority Is attained eariler.

Articie 2

1. States Parties shall respect and ensure the rights set forth In the present Convention to each child
within thelr jurisdiction without discrimination of any kind, Irrespective of the child's or his or her
parent's or legal guardian's race, colour, sex, language, religlon, political or other opinlon, national,
ethnic or soclal origin, property, disabllity, birth or other status.

2. States Partles shall take all appropriate measures to ensure that the child Is protected against all
forms of discrimination or punishment on the basis of the status, activities, expressed opinions, or
bellefs of the child's parents, legal guardians, or family members.

Article 3

1. In all actlons concerning children, whether undertaken by public or private soclal welfare
Institutions, courts of law, administrative authorities or legislative bodles, the best Interests of the child
shall be a primary consideration.

2. States Parties undertake to ensure the child such protection and care as Is necessary for his or her
well-belng, taking Into account the rights and dutles of his or her parents, legal guardlans, or other
Indlviduals legally responsible for him or her, and, to this end, shall take all appropriate legislative and
administrative measures.

3. States Partles shall ensure that the Institutions, services and facllities responsible for the care or
protection of children shall conform with the standards established by competent authoritles,
particularly In the areas of safety, health, In the number and sultabllity of thelr staff, as well as
competent supervision.

Article 4

States Parties shall undertake all appropriate legislative, administrative, and other measures for the
Implementation of the rights recognized In the present Convention. With regard to economic, soclal
and cultural rights, States Parties shall undertake such measures to the maximum extent of thelr
avallable resources and, where needed, within the framework of International co-operation.

Article 5

States Partles shall respect the responsibllities, rights and duties of parents or, where applicable, the
members of the extended family or community as provided for by local custom, legal guardians or
other persons legally responsible for the chlld, to provide, In a manner consistent with the evolving
capacities of the child, appropriate direction and guldance In the exercise by the child of the rights
recognized In the present Convention.

Article 6
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1. States Parties recognize that every chlld has the Inherent right to life. 2. States Partles shall ensure
to the maximum extent possible the survival and development of the child.

Article 7

1. The child shall be registered Immediately after birth and shall have the right from birth to a name,
the right to acquire a nationality and. as far as possible, the right to know and be cared for by his or
her parents.

2. States Parties shall ensure the Implementation of these rights In accordance with thelr national law
and thelr obligations under the relevant International Instruments In this field, In particular where the
child would otherwise be stateless.

Article 8

1. States Partles undertake to respect the right of the child to preserve his or her Identity, Inciuding
nationality, name and famlly relations as recognized by law without unlawful Interference.

2. Where a child Is lllegally deprived of some or all of the elements of his or her Identity, States Partles
shall provide appropriate assistance and protection, with a view to re-establishing speedily his or her
Identity.

Article 9

1. States Partles shall ensure that a child shall not be separated from his or her parents against their
will, except when competent authorities subject to judiclal review determine, In accordance with
applicable law and procedures, that such separation Is necessary for the best Interests of the child.
Such determination may be necessary In a particular case such as one Involving abuse or neglect of
the child by the parents, or one where the parents are living separately and a declslon must be made
as to the child's place of residence.

2, In any proceedings pursuant to paragraph 1 of the present article, all Interested partles shall be
glven an opportunity to particlpate In the proceedings and make thelr views known.

3. States Partles shall respect the right of the child who Is separated from one or both parents to
maintain personal relations and direct contact with both parents on a regular basis, except If It Is
contrary to the child's best Interests.

4. Where such separation results from any action Initiated by a State Party, such as the detention,
Imprisonment, exlle, deportation or death (Including death arising from any cause while the person Is
In the custody of the State) of one or both parents or of the child, that State Party shall, upon request,
provide the parents, the child or, If appropriate, another member of the family with the essential
Information concerning the whereabouts of the absent member(s) of the family unless the provision of
the Information would be detrimental to the well-being of the child. States Partles shall further ensure
that the submisslon of such a request shall of Itself entall no adverse consequences for the person(s)

concerned.
Article 10

1. In accordance with the obligation of States Parties under article 9, paragraph 1, applications by a
child or his or her parents to enter or leave a State Party for the purpose of famlly reunification shall
be dealt with by States Partles In a positive, humane and expeditious manner. States Parties shall
further ensure that the submisslon of such a request shall entall no adverse consequences for the
applicants and for the members of thelr family.

2, A child whose parents reside In different States shall have the right to maintain on a regular basls,
save In exceptional circumstances personal relations and direct contacts with both parents. Towards
that end and In accordance with the obligation of States Parties under article 9, paragraph 1, States
Parties shall respect the right of the child and his or her parents to leave any country, Including thelr



own, and to enter thelr own country. The right to leave any country shall be subject only to such
restrictions as are prescribed by law and which are necessary to protect the national security, public
order (ordre public), public health or morals or the rights and freedoms of others and are conslistent
with the other rights recognized In the present Convention.

Article 11
1. States Partles shall take measures to combat the Illicit transfer and non-retumn of chlldren abroad.

2. To this end, States Partles shall promote the concluslon of bllateral or multilateral agreements or
accesslon to existing agreements.

Articie 12

1. States Parties shall assure to the child who Is capable of forming his or her own views the right to
express those views freely In all matters affecting the child, the views of the child being glven due
welght In accordance with the age and maturity of the child.

2. For this purpose, the child shall In particular be provided the opportunity to be heard In any judicial
and administrative proceedings affecting the child, either directly, or through a representative or an
appropriate body, In 2 manner consistent with the procedural rules of national law.

Article 13

1. The child shall have the right to freedom of expression; this right shall Include freedom to seek,
receive and Impart Information and Ideas of al| kinds, regardless of frontiers, either orally, In writing or
In print, In the form of art, or through any other media of the child's cholce.

2, The exercise of this right may be subject to certaln restrictions, but these shall only be such as are
provided by law and are necessary:.

() For respect of the rights or reputations of others; or

(b) For the protection of national security or of public order (ordre public), or of public health or
morals.

Article 14
1. States Partles shall respect the right of the child to freedom of thought, consclence and religion.

2, States Partles shall respect the rights and dutles of the parents and, when applicable, legal
guardians, to provide direction to the child In the exercise of his or her right In a manner consistent
with the evolving capacities of the child.

3. Freedom to manlifest one's religion or bellefs may be subject only to such limitations as are
prescribed by law and are necessary to protect public safety, order, health or morals, or the
fundamental rights and freedoms of others.

Article 15

1. States Parties recognize the rights of the child to freedom of assoclation and to freedom of peaceful
assembly.

2, No restrictions may be placed on the exercise of these rights other than those Imposed In
conformity with the law and which are necessary In a democratic soclety In the Interests of national
security or public safety, public order (ordre public), the protection of public health or morals or the
protection of the rights and freedoms of others.

Article 16

—
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1. No child shall be subjected to arbitrary or unlawful Interference with his or her privacy, famlly, home
or correspondence, nor to unlawful attacks on his or her honour and reputation.

2. The child has the right to the protection of the law against such Interference or attacks.

Articie 17

States Parties recognize the Important function performed by the mass media and shall ensure that the
child has access to Information and material from a diversity of national and International sources,
especlally those almed at the promotion of his or her soclal, spiritual and moral well-being and physical

and mental health.
To this end, States Partles shall:

(a) Encourage the mass media to disseminate Information and material of soclal and cultural benefit to
the child and In accordance with the splrit of article 29;

(b) Encourage International co-operation In the production, exchange and dissemination of such
Information and materlal from a diversity of cultural, national and International sources;

(c) Encourage the production and dissemination of children's books;

(d) Encourage the mass medla to have particular regard to the lingulstic needs of the child who
belongs to a minority group or who Is Indigenous;

(e) Encourage the development of appropriate guldelines for the protection of the child from
Information and material Injurious to his or her well-being, bearing In mind the provisions of articles 13

and 18.
Article 18

1. States Partles shall use their best efforts to ensure recognition of the principle that both parents
have common responsibllities for the upbringing and development of the child. Parents or, as the case
may be, legal guardlans, have the primary responsibllity for the upbringing and development of the
child. The best Interests of the chlld will be thelr baslc concern.

2. For the purpose of guaranteeing and promoting the rights set forth In the present Convention,
States Parties shall render appropriate assistance to parents and legal guardians In the performance of
thelr child-rearing responsibllities and shall ensure the development of Institutions, facllities and
services for the care of children.

3, States Partles shall take all appropriate measures to ensure that children of working parents have
the right to benefit from child-care services and facilities for which they are eligible.

Article 19

1. States Partles shall take all appropriate legislative, administrative, soclal and educational measures
to protect the child from all forms of physical or mental violence, Injury or abuse, neglect or negligent
treatment, maltreatment or exploitation, Including sexual abuse, while In the care of parent(s), legal
guardlan(s) or any other person who has the care of the child.

2. Such protective measures should, as appropriate, Include effective procedures for the establishment
of soclal programmes to provide necessary support for the child and for those who have the care of the
child, as well as for other forms of prevention and for Identification, reporting, referral, Investigation,
treatment and follow-up of Instances of child maltreatment described heretofore, and, as appropriate,

for judicial Involvement.

Articie 20



1. A chlid temporarily or permanently deprived of his or her famlly environment, or In whose own best
Interests cannot be allowed to remaln In that environment, shall be entitled to speclal protection and
assistance provided by the State.

2, States Parties shall In accordance with thelr national laws ensure alternative care for such a child.

3. Such care could Include, Inter alla, foster placement, kafalah of Islamic law, adoption or If necessary
placement In sultable Institutions for the care of children. When considering solutions, due regard shall
be pald to the desirabllity of continuity In a child's upbringing and to the child's ethnlc, religlous,
cultural and lingulstic background.

Article 21

States Partles that recognize and/or permit the system of adoption shall ensure that the best Interests
of the child shall be the paramount consideration and they shall:

(a) Ensure that the adoption of a child Is authorized only by competent authorities who determine, In
accordance with applicable law and procedures and on the basls of all pertinent and rellable
Information, that the adoption Is permissible In view of the child's status concerning parents, relatives
and legal guardians and that, If required, the persons concerned have glven thelr Informed consent to
the adoption on the basls of such counselling as may be necessary;

(b) Recognize that Inter-country adoption may be considered as an alternative means of child's care, If
the child cannot be placed In a foster or an adoptive famlly or cannot In any sultable manner be cared
for In the child's country of origin;

(c) Ensure that the child concerned by Inter-country adoption enjoys safeguards and standards
equivalent to those existing In the case of national adoption;

(d) Take all appropriate measures to ensure that, In inter-country adoption, the placement does not
result In Improper financlal gain for those Involved In It;

(e) Promote, where appropriate, the objectives of the present article by concluding bllateral or
multilateral arrangements or agreements, and endeavour, within this framework, to ensure that the
placement of the child In another country Is carried out by competent authoritles or organs.

Article 22

1. States Parties shall take appropriate measures to ensure that a child who Is seeking refugee status
or who Is considered a refugee In accordance with applicable International or domestic law and
procedures shall, whether unaccompaniled or accompanied by his or her parents or by any other
person, recelve appropriate protection and humanitarian assistance In the enjoyment of applicable
rights set forth In the present Convention and In other Interational human rights or humanitarian
Instruments to which the sald States are Partles.

2. For this purpose, States Parties shall provide, as they consider appropriate, co-operation In any
efforts by the United Nations and other competent Intergovernmental organlzations or non-
governmental organizations co-operating with the United Natlons to protect and assist such a child and
to trace the parents or other members of the family of any refugee child In order to obtaln Information
necessary for reunification with his or her family. In cases where no parents or other members of the
family can be found, the child shall be accorded the same protection as any other child permanently or
temporarily deprived of his or her family environment for any reason , as set forth In the present

Convention.

Articie 23
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1, States Parties recognize that a mentally or physically disabled child should enjoy a full and decent
Iife, In conditions which ensure dignity, promote self-rellance and facilitate the chlld’s active
participation In the community.

2, States Parties recognize the right of the disabled child to speclal care and shall encourage and
ensure the extenslon, subject to avallable resources, to the eligible child and those responsible for his
or her care, of assistance for which application Is made and which Is appropriate to the child's condition
and to the circumstances of the parents or others caring for the child.

3. Recognizing the speclal needs of a disabled child, assistance extended In accordance with paragraph
2 of the present article shall be provided free of charge, whenever possible, taking Into account the
financlal resources of the parents or others caring for the child, and shall be designed to ensure that
the disabled child has effective access to and recelves education, training, health care services,
rehabllitation services, preparation for employment and recreation opportunities In a manner conducive
to the child's achleving the fullest possible soclal Integration and Individual development, Including his
or her cultural and spliritual development

4. States Parties shall promote, In the spirit of International cooperation, the exchange of appropriate
Information In the field of preventive health care and of medical, psychological and functional
treatment of disabled children, Including dissemination of and access to Information concerning
methods of rehabllitation, education and vocational services, with the alm of enabling States Partles to
Improve thelr capabllities and skills and to widen their experience In these areas. In this regard,
particular account shall be taken of the needs of developing countries.

Articie 24

1. States Partles recognize the right of the child to the enjoyment of the highest attalnable standard of
health and to facllities for the treatment of lliness and rehabllitation of health. States Partles shall
strive to ensure that no child Is deprived of his or her right of access.to such health care services.

2. States Parties shall pursue full Implementation of this right and, In particular, shall take appropriate
measures:

(a) To diminish Infant and child mortality;

(b) To ensure the provision of necessary medical assistance and health care to all children with
emphasis on the development of primary health care;

(c) To combat disease and malnutrition, Including within the framework of primary health care,
through, Inter alla, the application of readily avallable technology and through the provision of
adequate nutritious foods and clean drinking-water, taking Into consideration the dangers and risks of

environmental pollution;
(d) To ensure appropriate pre-natal and post-natal health care for mothers;

(e) To ensure that all segments of soclety, In particular parents and chlldren, are Informed, have
access to education and are supported In the use of basic knowledge of child health and nutrition, the
advantages of breastfeeding, hyglene and environmental sanitation and the prevention of accldents;

(f) To develop preventive health care, guldance for parents and family planning education and
services.

3. States Partles shall take all effective and appropriate measures with a view to abolishing traditional
practices prejudiclal to the health of children.

4. States Parties undertake to promote and encourage International co-operation with a view to
achleving progressively the full realization of the right recognized In the present article. In this regard,
particular account shall be taken of the needs of developing countries.
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Article 25

States Partles recognize the right of a child who has been placed by the competent authorities for the
purposes of care, protection or treatment of his or her physical or mental health, to a periodic review
of the treatment provided to the child and all other circumstances relevant to his or her placement.

Article 26

1. States Parties shall recognize for every child the right to benefit from social security, Including soclal
Insurance, and shall take the necessary measures to achleve the full realization of this right In
accordance with thelr national law.

2, The benefits should, where appropriate, be granted, taking Into account the resources and the
circumstances of the child and persons having responsibllity for the maintenance of the child, as well
as any other conslderation relevant to an application for benefits made by or on behalf of the child.

Articie 27

1. States Partles recognize the right of every child to a standard of living adequate for the child's
physical, mental, spiritual, moral and soclal development.

2, The parent(s) or others responsible for the child have the primary responsibllity to secure, within
thelr abilities and financial capacities, the conditions of living necessary for the child's development.

3, States Partles, In accordance with national conditions and within thelr means, shall take appropriate
measures to assist parents and others responsible for the child to Implement this right and shall In
case of need provide material assistance and support programmes, particularly with regard to
nutrition, clothing and housing.

4. States Partles shall take all appropriate measures to secure the recovery of maintenance for the
child from the parents or other persons having financial responsibllity for the child, both within the
State Party and from abroad. In particular, where the person having financlal responsibllity for the
child lives In a State different from that of the child, States Parties shall promote the accesslon to
International agreements or the conclusion of such agreements, as well as the making of other
appropriate arrangements.

Article 28

1. States Partles recognize the right of the child to education, and with a view to achleving this right
progressively and on the basis of equal opportunity, they shall, In particular:

(2) Make primary education compulsory and avallable free to all;

(b) Encourage the development of different forms of secondary education, Including general and
vocational education, make them avallable and accessible to every chlld, and take appropriate
measures such as the Introduction of free education and offering financlal assistance In case of need;
(c) Make higher education accessible to all on the basls of capacity by every appropriate means;

(d) Make educational and vocational Information and guldance avallable and accessible to all children;
(e) Take measures to encourage regular attendance at schools and the reduction of drop-out rates.

2, States Parties shall take all appropriate measures to ensure that school discipline Is administered In
a manner consistent with the child’s human dignity and In conformity with the present Convention.

3. States Partles shall promote and encourage International cooperation In matters relating to
education, In particular with a view to contributing to the elimination of Ignorance and llliteracy
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throughout the world and facllitating access to scientific and technical knowledge and modern teaching
methods. In this regard, particular account shall be taken of the needs of developing countries.

Article 29
1, States Partles agree that the educatlon of the child shall be directed to:

(a) The fevelopment of the child's personality, talents and mental and physical abllities to thelr fullest
potential;

(b) The development of respect for human rights and fundamental freedoms, and for the principles
enshrined In the Charter of the United Natlons;

(c) The development of respect for the child's parents, his or her own cultural Identity, language and
values, for the national values of the country In which the child Is living, the country from which he or
she may originate, and for civilizations different from his or her own;

(d) The preparation of the child for responsible life In a free soclety, In the spirit of understanding,
peace, tolerance, equality of sexes, and friendship among all peoples, ethnic, national and religlous
groups and persons of Indigenous origin;

(e) The development of respect for the natural environment.

2. No part of the present article or article 28 shall be construed so as to Interfere with the liberty of
Individuals and bodles to establish and direct educational Institutions, subject always to the observance
of the principle set forth In paragraph 1 of the present article and to the requirements that the
education glven In such Institutions shall conform to such minimum standards as may be lald down by
the State.

Article 30
In those States In which ethnic, religlous or linguistic minorities or persons of Indigenous origin exist, a
child belonging to such a minority or who Is Indigenous shall not be denled the right, In community

with other members of his or her group, to enjoy his or her own culture, to profess and practise his or
her own religion, or to use his or her own language.

Article 31

1. States Parties recognize the right of the child to rest and lelsure, to engage In play and recreational
activities appropriate to the age of the child and to particlpate freely In cultural life and the arts.

2, States Parties shall respect and promote the right of the child to participate fully In cultural and
artistic life and shall encourage the provision of appropriate and equal opportunities for cultural,
artistic, recreational and lelsure activity.

Article 32

1. States Parties recognize the right of the child to be protected from economic exploltation and from
performing any work that Is likely to be hazardous or to Interfere with the child's education, or to be
harmful to the child's health or physical, mental, spiritual, moral or soclal development.

2, States Parties shall take legislative, administrative, soclal and educational measures to ensure the
Implementation of the present article. To this end, and having regard to the relevant provisions of
other International Instruments, States Parties shall In particular:

(2) Provide for a minimum age or minimum ages for admission to employment;

(b) Provide for appropriate regulation of the hours and conditions of employment;

(V4
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(c) Provide for appropriate penalties or other sanctlons to ensure the effective enforcement of the
present article.

Article 33

States Parties shall take all appropriate measures, Including legislative, administrative, social and
educational measures, to protect children from the illicit use of narcotic drugs and psychotropic
substances as defined in the relevant Intemational treaties, and to prevent the use of children In the
licit production and trafficking of such substances.

Article 34

States Parties undertake to protect the child from all forms of sexual exploitation and sexual abuse.
For these purposes, States Parties shall in particular take all appropriate national, bilateral and
multilateral measures to prevent:

(a) The inducement or coerclon of a child to engage In any unlawful sexual activity;
(b) The exploitative use of children in prostitution or other unlawful sexual practices;
(c) The exploitative use of children In pomographic performances and materials.

Article 35

States Parties shall take all appropriate national, bilateral and multilateral measures to prevent the
abduction of, the sale of or traffic in chlldren for any purpose or In any form.

Article 36

States Parties shall protect the child agalinst all other forms of exploitation prejudiclal to any aspects of
the child’s welfare.

Article 37
States Parties shall ensure that:

(a) No chlld shall be subjected to torture or other cruel, inhuman or degrading treatment or
punishment. Neither capital punishment nor life Imprisonment without possibility of release shall be
Imposed for offences committed by persons below eighteen years of age;

(b) No child shall be deprived of his or her liberty unlawfully or arbitrarily. The arrest, detention or
Imprisonment of a child shall be in conformity with the law and shall be used only as a measure of last

resort and for the shortest appropriate period of time;

(c) Every child deprived of liberty shall be treated with humanity and respect for the inherent dignity of
the human person, and in a manner which takes into account the needs of persons of his or her age.
In particular, every child deprived of liberty shall be separated from adults unless It is considered In
the child’s best interest not to do so and shall have the right to maintain contact with his or her family
through correspondence and visits, save in exceptional circumstances;

(d) Every child deprived of his or her liberty shall have the right to prompt access to legal and other
appropriate assistance, as well as the right to challenge the legality of the deprivation of his or her
liberty before a court or other competent, independent and impartial authority, and to a prompt

decision on any such action.

Article 38

1. States Parties undertake to respect and to ensure respect for rules of intemational humanitarian law
applicable to them in armed confiicts which are relevant to the chiid.
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2, States Parties shall take all feasible measures to ensure that persons who have not attained the age
of fifteen years do not take a direct part In hostilities.

3. States Parties shall refrain from recruiting any person who has not attained the age of fifteen years
Into their armed forces. In recruiting among those persons who have attalned the age of fifteen years
but who have not attained the age of eighteen years, States Parties shall endeavour to give priority to
those who are oldest.

4. In accordance with their obligations under intemational humanitarian law to protect the clvilian
population in armed conflicts, States Partles shall take all feasible measures to ensure protection and
care of children who are affected by an armed confiict.

Article 39

States Partles shall take all appropriate measures to promote physical and psychological recovery and
social reintegration of a child victim of: any form of neglect, exploltation, or abuse; torture or any
other form of cruel, inhuman or degrading treatment or punishment; or armed confilcts. Such recovery
and reintegration shall take place in an environment which fosters the health, self-respect and dignity

of the child.
Article 40

1. States Parties recognize the right of every child alleged as, accused of, or recognized as having
infringed the penal law to be treated in a manner consistent with the promotion of the child’s sense of
dignity and worth, which reinforces the child's respect for the human rights and fundamental freedoms
of others and which takes into account the child's age and the desirabllity of promoting the child's
reintegration and the child’s assuming a constructive role in society.

2. To this end, and having regard to the relevant provisions of international Instruments, States‘Parties
shall, In particular, ensure that:

(a) No child shall be alleged as, be accused of, or recognized as having Infringed the penal law by
reason of acts or omisslons that were not prohibited by national or international law at the time they

were committed;

(b) Every child alleged as or accused of having Infringed the penal law has at least the following
guarantees:

(1) To be presumed innocent until proven gullty according to law;

(1) To be informed promptly and directly of the charges against him or her, and, If appropriate,
through his or her parents or legal guardians, and to have legal or other appropriate assistance in the
preparation and presentation of his or her defence;

(111) To have the matter determined without delay by a competent, independent and impartial authority
or judicial body In a fair hearing according to law, In the presence of legal or other appropriate
assistance and, unless it Is considered not to be in the best interest of the child, in particular, taking
Into account his or her age or situation, his or her parents or legal guardians;

(Iv) Not to be compelled to give testimony or to confess guilt; to examine or have examined adverse
witnesses and to obtain the participation and examination of witnesses on his or her behalf under

conditions of equality;

(v) If considered to have infringed the penal law, to have this decision and any measures imposed In
consequence thereof reviewed by a higher competent, independent and impartial authority or judiclal
body according to law;
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(vl)dTo have the free assistance of an interpreter if the child cannot understand or speak the language
used;

(vil) To have his or her privacy fully respected at all stages of the proceedings.

3. States Partles shall seek to promote the establishment of laws, procedures, authorities and
Institutions specifically applicable to children alleged as, accused of, or recognized as having Infringed
the penal law, and, in particular:

(a) The establishment of a minimum age below which children shall be presumed not to have the
capacity to infringe the penal law;

(b) Whenever appropriate and desirable, measures for dealing with such children without resorting to
judicial proceedings, providing that human rights and legal safeguards are fully respected. 4. A variety
of dispositions, such as care, guidance and supervision orders; counselling; probation; foster care;
education and vocational training programmes and other alternatives to Institutional care shall be
avallable to ensure that children are dealt with in a manner appropriate to their well-belng and
proportionate both to their circumstances and the offence.

Article 41

Nothing In the present Convention shall affect any provisions which are more conducive to the
realization of the rights of the child and which may be contained In:

(a) The law of a State party; or
(b) Intermational law In force for that State.
PART 11

Article 42

States Parties undertake to make the principles and provisions of the Convention widely known, by
appropriate and active means, to adults and children alike.

Article 43

1. For the purpose of examining the progress made by States Parties in achieving the realization of the
obligations undertaken in the present Convention, there shail be established a Committee on the
Rights of the Child, which shall carry out the functions herelnafter provided.

2. The Committee shall consist of ten experts of high moral standing and recognized competence in
the fleld covered by this Convention. The members of the Committee shall be elected by States Parties
from among their nationals and shall serve in their personal capacity, consideration being given to
equitable geographical distribution, as well as to the principal legal systems.

3. The members of the Committee shall be elected by secret ballot from a list of persons nominated by
States Parties. Each State Party may nominate one person from among its own nationals.

4. The Initial election to the Committee shall be held no later than six months after the date of the
entry into force of the present Convention and thereafter every second year. At least four months
before the date of each election, the Secretary-General of the United Nations shall address a letter to
States Partles Inviting them to submit their nominations within two months. The Secretary-General
shall subsequently prepare a list in alphabetical order of ail persons thus nominated, indicating States
Parties which have nominated them, and shall submit it to the States Partles to the present

Convention.

5. The elections shall be held at meetings of States Partles convened by the Secretary-General at
United Nations Headquarters. At those meetings, for which two thirds of States Partles shall constitute



B3 129

a quorum, the persons elected to the Committee shall be those who obtain the largest number of votes
and an absolute majority of the votes of the representatives of States Parties present and voting.

6. The members of the Committee shall be elected for a term of four years. They shall be eligible for
re-election if renominated. The term of five of the members elected at the first election shall expire at
the end of two years; immediately after the first election, the names of these five members shall be
chosen by lot by the Chairman of the meeting.

7. If a member of the Committee dies or resigns or declares that for any other cause he or she can no
longer perform the duties of the Committee, the State Party which nominated the member shall
appoint another expert from among Its nationals to serve for the remainder of the term, subject to the

approval of the Committee.
8. The Committee shall establish its own rules of procedure.
9. The Committee shall elect its officers for a period of two years.

10. The meetings of the Committee shall normally be held at United Nations Headquarters or at any
other convenient place as determined by the Committee. The Committee shall normally meet annually.
The duration of the meetings of the Committee shall be determined, and reviewed, If necessary, by a
meetlngI of the States Partles to the present Convention, subject to the approval of the General
Assembly.

11. The Secretary-General of the United Nations shall provide the necessary staff and faclilities for the
effective performance of the functions of the Committee under the present Convention.

12. With the approval of the General Assembly, the members of the Committee established under the
present Convention shall receive emoluments from United Nations resources on such terms and
conditions as the Assembly may decide. '

Article 44

1. States Parties undertake to submit to the Committee, through the Secretary-General of the United
Nations, reports on the measures they have adopted which give effect to the rights recognized herein
and on the progress made on the enjoyment of those rights

(a) Within two years of the entry Into force of the Convention for the State Party concemed;

(b) Thereafter every five years.

2. Reports made under the present article shall indicate factors and difficulties, If any, affecting the
degree of fulfliment of the obligations under the present Convention. Reports shall also contain
sufficient information to provide the Committee with a comprehensive understanding of the
implementation of the Convention in the country concerned.

3. A State Party which has submitted a comprehensive Initial report to the Committee need not, in its
subsequent reports submitted in accordance with paragraph 1 (b) of the present articie, repeat basic
Information previously provided.

4. The Committee may request from States Parties further information relevant to the Implementation
of the Convention.

5. The Committee shall submit to the General Assembly, through the Economic and Social Councll,
every two years, reports on its activitles.

6. States Parties shall make their reports widely available to the public in their own countries.

Article 45
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In order to foster the effective implementation of the Convention and to encourage intemational co-
operation In the field covered by the Convention:

(a) The specialized agencles, the United Nations Children's Fund, and other United Nations organs shall
be entitied to be represented at the consideration of the Implementation of such provisions of the
present Convention as fall within the scope of their mandate. The Committee may Invite the
specialized agencies, the United Nations Children's Fund and other competent bodies as it may
consider appropriate to provide expert advice on the Implementation of the Convention In areas falling
within the scope of thelr respective mandates. The Committee may Invite the speclalized agencies, the
United Nations Chlldren's Fund, and other United Nations organs to submit reports on the
Implementation of the Convention In areas falling within the scope of their activities;

(b) The Committee shall transmit, as it may conslder appropriate, to the specialized agencies, the
United Nations Children's Fund and other competent bodies, any reports from States Parties that
contain a request, or indicate a need, for technical advice or assistance, along with the Committee's
observations and suggestions, if any, on these requests or indications;

(c) The Committee may recommend to the General Assembly to request the Secretary-General to
undertake on Its behalf studies on specific issues relating to the rights of the child;

(d) The Committee may make suggestions and general recommendations based on information
recelved pursuant to articles 44 and 45 of the present Convention. Such suggestions and general
recommendations shall be transmitted to any State Party concemed and reported to the General
Assembly, together with comments, if any, from States Partles.

PART 111

Article 46
The present Convention shall be open for signature by all States.

Article 47

The present Convention Is subject to ratification. Instruments of ratification shall be deposited with the
Secretary-General of the United Nations.

Article 48

The present Convention shall remain open for accesslion by any State. The instruments of accession
shall be deposited with the Secretary-General of the United Nations.

Article 49

1. The present Convention shall enter into force on the thirtieth day following the date of deposit with
the Secretary-General of the United Nations of the twentieth Instrument of ratification or accession.

2. For each State ratifying or acceding to the Convention after the deposit of the twentieth Instrument
of ratification or accession, the Convention shall enter into force on the thirtieth day after the deposit
by such State of its instrument of ratification or accession.

Article 50

1. Any State Party may propose an amendment and file it with the Secretary-General of the United
Nations. The Secretary-General shall thereupon communicate the proposed amendment to States
Parties, with a request that they Indicate whether they favour a conference of States Parties for the
purpose of consldering and voting upon the proposals. In the event that, within four months from the
date of such communication, at least one third of the States Parties favour such a conference, the
Secretary-General shall convene the conference under the auspices of the United Nations. Any

1 50
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amendment adopted by a majority of States Parties present and voting at the conference shall be
submitted to the General Assembly for approval.

2. An amendment adopted in accordance with paragraph 1 of the present article shall enter Into force
when it has been approved by the General Assembly of the United Nations and accepted by a two-
thirds majority of States Parties.

3. When an amendment enters into force, It shall be binding on those States Parties which have
accepted It, other States Parties still being bound by the provisions of the present Convention and any
earlier amendments which they have accepted.

Article 51

1. The Secretary-General of the United Nations shall receive and circulate to all States the text of
reservations made by States at the time of ratification or accesslon.

2. A reservation incompatible with the object and purpose of the present Convention shall not be
permitted.

3. Reservations may be withdrawn at any time by notification to that effect addressed to the
Secretary-General of the United Nations, who shall then inform all States. Such notification shall take
effect on the date on which it Is recelved by the Secretary-General

Article 52

A State Party may denounce the present Convention by written notification to the Secretary-General of
the United Nations. Denunciation becomes effective one year after the date of recelipt of the
notification by the Secretary-General.

Articie 53

The Secretary-General of the United Nations is designated as the depositary of the present
Conventlon.

Article 54

The original of the present Convention, of which the Arabic, Chinese, English, French, Russian and
Spanish texts are equally authentic, shall be deposited with the Secretary-General of the United
Nations. IN WITNESS THEREOF the undersigned plenipotentiaries, being duly authorized thereto by
thelr respective govemments, have signed the present Convention.

—
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[~ 7 My name Is Shannen Koostachin. | am an

Mushkegowuk Innanu from an Isolated

community called Attawaplskat First Nation. | have three brothers and three
sisters, | am fourteen years old. I've graduated and finished elementary school
called JR Nakogee Elementary School and going to go to school somewhere In
down south just to have a proper education. | want to have a better education
because | want to follow my dreams and grow up and study to be a lawyer. For the
last elght years, | have never been In a real school since I've started my education.
For what Inspired me was when | realized In grade elght that I've been going to

school In these portables for eight long struggling years. We put on our coats outside and battle through the
seasons just to go to computers, gym and library. | was always taught by my parents to stand up and speak out
for myself. My message Is never give up. You get up, plck up your books and keep walking in your moccasins.”

Shannen Koostachin lead a campaign inviting thousands of Non-Aboriginal children to write to the Canadian Government to ensure
safe and comiy schools and culturally based education for First Nations children. It was the largest child lead campalgn to realize
child rights In Canada. Shannen wrote to the UN Committee on the Rights of the Child in 2008 saying she would submit a shadow
report when Canada came up for review. Sadly, Shannen died in a car accident in the spring of 2010 at the age of 15 while attending
school far away from her home because the high school in her home community sat on a contaminated brown field and was so
dramatically under-funded by the Canadian Government that she could not get the education she needed to become a lawyer.

INTRODUCTION: CANADA FIGHTING
TO DISCRIMINATE AGAINST VULNERABLE CHILDREN

Canada's lawyer has to come up with a good reason as to why
the Tribunal should be dismissed and really there is no reason
except for the fact that the govemnment is scared, and does not
want justice to be done. It's no wonder the government doesn't
want this to be public. It Is quite embarrassing and sad to think
that our government s trying to get out of lts responsibility to
provide the same quality of services to First Nations children in
the child welfare system as they do to non-Native children. ) am
a student and | am aware and | am going to make sure other
youth are aware Cindy Is speaking for others who cannot speak
and that Is amazing. So | am going to speak for others who
cannot be here today and make sure they're aware.

—Summer Bisson, student, Elizabeth Wyn Wood
Secondary who came to watch the Canadian Human
Rights Tribunal where First Nations allege Canada Is
raclally discriminating against First Nations children
by providing less child welfare benefit on reserves.

Canada’s conduct toward First Nations children creates
so many violations of chlldren’s rights pursuant to the United
Nations Convention on the Rights of the Child that it is
often difficult to keep track. The most pronounced violation
challenges one of the pillars of the Convention—the obll-
gation of State Parties to not engage In government driven
radal discrimination against children.

This submission begins by desaibing Canada’s conduct
at the Canadian Human Rights Tribunal on First Nations child
and family services where First Nations allege that Canada is
radally discariminating against First Nations children on reserve
by providing lesser child welfare benefit than other children
receive. Canada has spent hundreds of thousands of dollars to
derall 3 full hearing on the facts at the Tribunal by relying on a
series of legal tedhnicalities instead of dealing with the problem.
The submission then shows how inequities in elementary and
secondary education on reserve undermine the potential of
thousands of First Nations children trying to leam and grow up
proud of their cultures and languages. Conditions of some First
Nations schools rival those In the most desperate of third world
countries with children having to attend school on grounds
contaminated by thousands of gallons of diesel fuel, Infested with
snakes or in the case of one school, In tents. We share the story
of Shannen Koostachin, a First Nations child from Attawapiskat
First Nation, who led a campalgn for “safe and comfy schools
and culturally based equity In education” before tragically dying
at the age of 15 years in a car crash while she attended school
hundreds of kilometres away from her family because the school
in her own community was so under-funded and sat next to a
contaminated brown field. Finally, the submission demonstrates
how First Nations children are often denled, or delayed receipt
of govemment services avallable to all other children because
the Federal and Provincial/territorial governments cannot agree
on who should pay for First Nations children. These disputes
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have devastating impacts as the story of Jordan River Anderson,
a five year old from Norway House Cree Nation, who spent his
whole fife In hospltal because Canada and Manitoba could not
agree on who should pay for his at home care. Jordan tragically
died at the age of five never having spent a day in a family
home. The submission will rely heavily on the Govenment
of Canada’s own documents to demonstrate that it dearly
knows about the discrimination and its impacts and then set
out how Canada is actively working to undermine the right of
First Nations children to non-discrimination. We also rely on
the voices of many non-Aboriginal and First Nations children
and youth who are standing with First Nations children, young
people and leaders to ensure their rights under the UNCRC are
fuily realized.

it is important to note that the form of government based
discrimination outlined In this document is not experienced by

other children in Canada. Shannen, and thousands of chiidren
like her, would be entitled to a proper school and a good
education if she was not First Nations living on reserve. Jordan,
and the thousands of children he represents, would have gotten
the services he needed to go home if he was not First Nations
living on reserve. Thousands of other children would be growing
up safely with their families instead of in foster care if they were
not First Nations living on reserve,

Given Canadian Prime Minister Harper's commitment to child
and maternal health in the intemational stage, It is extraordinary
that his government has done very fittle to address the dramatic
inequities affecting First Nations children in Canada choosing to
spend Canada’s significant finandal wealth on other projects
such as the 1.2 billion to host the G-8, billions for fighter jets,
150 million on signs advertising how tax dollars are spent and
most recently $650,000 to buy a vase,

WHY FIRST NATIONS CHILDREN ON RESERVES
GET INEQUITABLE GOVERNMENT SERVICES

Evidence of the unequal provision of government services to
First Nations children on reserve by Canada is overwhelming
{Assembly of First Nations, 2007; Auditor General of Canada,
200B; Canadian Welfare Coundl|, 2009; Standing Committee
on Publlc Accounts, 2009.) There are two aiteria that drive
the inequality—the child must be First Nations and the other
is the child must five on reserve. For thousands of First Nations
{indigenous) children in Canada who meet these criteria, the
reality Is they get less funding, and thus benefit, for essential
government services such as education, heaith and child

welfare care than other children receive even though the
needs of First Nations chlldren are higher.

The reason for this Inequality is that although provinclal/
territorial child welfare, health and education laws apply on
reserves, the federal government funds these services. When
the federal government does so at a lesser level, or not at al|
the provincesiterritories typically do not top up the funding
levels resulting in a two tiered system where First Nations
chiidren on reserves get less funding, and thus less services
and benefit, than other children enjoy.

THE CANADIAN HUMAN RIGHTS TRIBUNAL
ON FIRST NATIONS CHILD AND FAMILY SERVICES
(CHILD WELFARE) www.fnwitness.ca

First Nations children are traglcally
over-represented among  children
in child welfare care. The Auditor
General of Canada (2008) notes that
First Nations children are 6-8 times
more likely to be placed into foster care
because of cases of neglect fuelled by factors

that are often outslde of parental control such as poverty, poor
housing and substance misuse. The good news is that Canada
holds the levers to improve all of these factors on reserves via
Its various housing, economic development, substance misuse
and First Nations child and family services programs. First

fnwitness

First Nations Child and Fam:ly Caring Sodciety of Canada

Nations child and famlly service agendies operate on reserves
and are funded by the federal government and the federal
government insists that First Nations agendes use provindal/
territorlal child welfare laws. The Concluding Remarks of the
UNCRC cited First Nations child and family service agencies
as a positive practice in Canada’s second periodic review
in 2003. There have been longstanding concerns about the
under-funding of these agencies especially the lack of services
to help families safely care for their children at home. First
Nations child and family service agencies and leadership
worked with the Federal Government for over ten years on
two reports documenting the inequalities in First Nations

0



1 went to the Tribunal Hearing because | realized that what is
happening isn't right and i’s just more assimilation, By being
there, it shows that | care and that young people care and take
an Interest. The government lawyer just talked around the Issue.
He just said so much stuff that was useless and not worth being
said. | felt he was trylng to somehow trick people into thinking
the issue Is just not theirs to worry about. Basically, | felt he was
trying to get Canada out of something and that's just not right.

-—-from: Jon Dundas, Elizabeth Wyn Wood student,
June 2, 2010, Ottawa. John was one of several non-
Aboriginal youth who have pledged to come to the
tribunal hearings and report thelr views.

child and family service funding and proposing solutions to
deal with the problem but the Canadian govemment falled
to fully implement either option. in 2007, the Assembly of
First Nations (the political organization representing all First
Nations In Canada) and the First Nations Child and Famlly
Caring Soclety (a national NGO for Aboriginal children) filed
a human rights complaint against the Government of Canada
alleging that the Federal Govemment's fallure to provide
equitable and culturally based services to First Nations
children on reserve amounted to discrimination on the basis
of race and national ethnic origin. This historic case marks the
first time In history that Canada will be held to account for
ts current treatment of First Nations children before a body
with the power to make enforceable orders. Thousands are
following the case, particularly children and youth, In the *|
am a witness” campaign that Invites caring individuals and
organization to follow the case (see www.fnwitness.ca).
Thanks to many caring Canadians, the Canadian Human
Rights Tribunal on First Nations Child Welfare Is now the most
formally watched legal case in Canadian history.

Canada is not fighting the case on the merits, it is trying to
escape a full hearing on the merits by argulng that it does not
directly deliver child and famlly services (First Nations child
welfare agencies do) and thus the Federal Government should
not be held accountable for its role In First Nations child and
family services, including Inequitable funding levels. This is
splitting halrs as it is obviously impossible for First Nations
child and family service agencies to deliver a service if there
is no money to do so or if the money Is structured In ways
that are not responsive to community needs. if successful with
this argument, Canada effectively off loads its responsibility
for discrimination agalnst children arising from its policles
and practices onto First Nations agencles that have no power
to remedy the discrimination. Canada has tried to get the

case dismissed at Federal Court on two occasions and was
unsuccessful. it then brought a motion to the Canadlan Human
Rights Tribunal ftself to get dismissed on these same grounds
and we are currently awaiting the dedsion. Canada has also
opposed measures to broadcast tribunal hearings so that First
Nations children can watch the tribunal from their homes
across Canada (in keeping with Article 12 of the Convention).
All other parties tothe Tribunal case are in support of ensuring
full public, and particularly child participation, in the tribunal
including the broadcasting of the proceedings. Canada's
substantial efforts to avoid a full and public hearing on the
facts should raise significant concerns among all Canadlans
and the International community. What are they hiding?

Canada cumrently uses three maln funding policies for First
Nations child and famlly services. Directive 20-1 {used in BC
and New Brunswick) and generally thought to be the most
inequitable, the 1965 indian Welfare Agreement applied In
Ontario which has not been updated or reviewed in 46 years
and the enhanced funding amangement applled in Alberta,
Saskatchewan, Manitoba, Nova Scotia and Quebec. The latter
amangement is one that the Govemment of Canada showcases
as Its primary response to the longstanding Inequities affecting
First Nations children In foster care. All have been found by
independent reports to be flawed and inequitable.

Canada’s own documents demonstrate that it not only
knows about the inequality but it Is also aware that the
inequality Is driving First Nations children into foster care
because family support services avallable to other familles
are not avallable. Quoting the Canadian Government (as
represented by the Department of indian and Northern Affalrs

Canada) directly:

“Lack of in-home family support for children at
risk and Inequitable access to services have been
identified by First Nations Child and Family Services
Agencies, and INAC, as important contributing factors
to the over representation of Aboriginal children
in the Canadian child welfare system... provincial
governments have written to Ministers of INAC and
intergovernmental affairs indicating that INAC is not
providing sufficient funding to permit First Nations
child and family services agencies to meet their
statutory obligations under provincial legislation.”

~—INAC intemal document dated 2004 obtained under
access to information (Document number 2372)

Another INAC document described the Impacts of the
Directive 20-1 which is currently applied to thousands of
children In BC and New Brunswick in this way:

Shadow Report: Canada 3~ and 4~ Periodic Report to the UNCRC
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"Circumstances are dire. Inadequate resources may
force individual agencies to close down if thelr
mandates are withdrawn, or not extended, by the
provinces. This would result In the provinces taking
over responsibillty for child welfare, likely at a higher
cost to indian and Northern Affairs Canada (INAC)"

This view was shared by the Auditor General of Canada
In her thorough review of Canada’s First Nations child and
family services program. The Auditor General {2008) found
that all funding formulas, including the enhanced approach
that Canada continues to advance as the exclusive optlon to
deal with the Inequities, are flawed and inequitable. Quoting
the Auditor General of Canada directly:

“4,64 However, we also found that the new formula
does not address the inequities we have noted under
the current formula. It still assumes that a fixed
percentage of First Nations children and familles in
all the First Nations served by an agency need child
welfare services. Consequently, in our view, the new
formula will not address differing needs among First
Nations. Pressures on INAC to fund exceptions will
likely continue to exist under the new formula.”

~~Auditor General of Canada (May, 2008)

A year later, the Standing Committee on Public Accounts
{2009) found that despite the Auditor General citing
significant flaws In the enhanced approach being cited by
the Government as the solution to the problem, there was no
evidence that Canada had addressed the problem.

INAC also undertook an Internal evaluation of the Imple-
mentation of the Enhanced Funding Formula in Alberta and
summarizes the findings In a presentation deck entitled /mple-
mentation Evaluation of the Enhanced Prevention Focused
Approach (EPFA} in Alberta: preliminary findings, May 14, 2010.
The findings of this INAC commissioned study are summarized
on presentation slides 18 and 19 indude the following passages:

“75% of DFNA [First Nations child and famlly service
agencies in Alberta] Interviewees reported not
enough funds for full implementation”

—1INAC internal document obtained under Access to
Information (document number 2365)

First Nations Child and Family Caring Sodiety of Canada

Clearly, this evaluation demonstrates some significant
shortcomings in the enhanced prevention based approach.
INAC, however, continues to offer the enhanced approach
with all of its flaws as the exclusive funding alternative to the
Directive 20-1.

It does not appear that INAC has taken any meaningful
steps to redress the flaws of the enhanced approach identified
by the Auditor General in 2008. it continues to fight against
having a full and public hearing on the merits at the Tribunal

We requested in writing, that the Government of Canada
respond to these issues in their country report submitted
to the UN Committee on the Rights of the Child on the
occasion of their third and fourth periodic reports but Canada
substantively failed to do so. Canada’s country report does
mention its First Nations child and family services program
and its efforts to roll out the enhanced approach. However, the
report falls to mention that the enhanced approach has been
ruled Inequitable and that Canada Is subject to a Canadian
Human Rights complaint brought by First Nations alleging
that Canada Is discriminating agalnst First Nations children
by providing Inequitable child welfare services on reserves.
Canada’s fallure to mention the human rights tribunal on First
Nations child and famlly services raises concerns about how
complete and accurate Canada's country report Is.

First Nations agencies were recognlzed as In the United
Nations Committee on the Rights of the Child as being a
marker of best practice by Canada. They received numerous
awards of excellence for their culturally base services despite
the dramatic under-funding. First Nations want to do better
for First Nations children, The outstanding question is whether
the Canadlan Govemment Is prepared to do its part and
immediately ensure full and proper culturally based equity In
chlldren’s services on reserve. While Canada tries to derall a
hearing on the merits at the tribunal and rationalizes ongoing
inequities to children, the number of First Nations children
being removed from their families, often belng placed outside
of their culture and away from their community, continues to
climb at record levels.



SHANNEN’S DREAM AND CANADA’S SYSTEMIC
UNDER-FUNDING OF ELEMENTARY AND SECONDARY
EDUCATION ON RESERVES www.shannensdream.ca

it Is unacceptable In Canada that First Nations children

cannot attend a safe and healthy school. it is unacceptable in
Canada for First Nations education to languish with outdated
laws, polficies and funding practices that do not support basic
standards. it Is time for faimess and equity. Shannen Koostachin
stood up for justice so the young people coming behind her
might have an equal opportunity for a quality education in
her community, just like young people have In communities
throughout Canada. Now Is the time for faimess, justice, and
equity. Now Is the time to realize Shannen’s Dream.

—Shawn A-in-chut Atleo National Chief
Assembly of First Nations

The Auditor General of Canada has repeatedly found that
the Federal Government (as represented by the Department
of indian Affairs and Northern Development [INAC)) provides
insuffident and inequitable funding for proper schools and
culturally based education on reserves. Quoting the Auditor
General of Canada (2004) directly:

5.2 We remain concerned that a significant edu-
cation gap exists between First Nations people living
on reserves and the Canadian population as a whole
and that the time estimated to close thls gap has
increased slightly, from about 27 to 28 years [given
the Government of Canada’s current approach to
addressing the inequities).”

There Is fittle evidence to suggest that Canada is making
any significant progress In addressing the gap. Cument
estimates are that First Nations children on reserves recelve
$2000-$3000 less per student per year for elementary and
secondary education even though Flrst Nations children are
far less likely to graduate from high school. This shortfall
means less funding for teachers, special education, teaching
resources such as books, science and music equipment and
other essentials that other children in Canada receive. There
Is no funding provided by INAC for basics such as libraries,
computer software and teacher training, the preservation of
endangered First Nations languages, culturally appropriate
curriculum or school principals,

The problem is compounded by significant shortfalls in the
schools themselves (termed capital expenditures). INAC is the
exdusive funder of First Nations schools on reserve and the

condition of many schools is extremely poor.

For example, in 2009, the Pariiamentary

Budget Officer (PBO) conducted a

review of INAC's funding and poidies

for First Nations schools across Canada.

Specifically, the PBO found that INAC

reports that only 49 percent of schools on

reserves are in good condition, 76 percent

of all First Nations schools in BC and Alberta were

in poor condition and 21 percent had not been Inspected for
condition at all Overall, the PBO found that all 803 First Nations
schools will need replacement by 2030 but INAC does not
appear to be on track to make that happen as it appears to
be significantly under-estimating what it needs to provide to
maintain and build proper schools. Quoting the PBO directly:

“Thus according to the PBO projections, for FY2009-10,
INAC's plans for capital expenditure are under-funded
to the tune of between $169 million in the best case,
and $189 million in the worst-case scenario annually,
as depicted in the chart above. Thus, the annual INAC
Planned Capital Expenditures according to its CFMP
LTCP underestimates the likely expenditures compared
to the PBO Best-Case and Worst-Case Projections (by
more than 58%).”

These figures fall to capture the full impacts of the poor
schools and inequitable education on children. For example,
a school In Manitoba had to be closed and replaced with
portable trallers because it became Infested with snakes, The
snakes had Infested the water system so that when children
tumed on the taps, baby snakes would come out. Another
group of children in Manitoba had to start school in 2009
in tents as there was no school building avallable in their
community. Some First Natlons children go to school in shifts
because the school buildings are so over-crowded that there
is not enough room for all students to attend at the same
time. 1t is routine, for many First Nations children to have to be
sent away from their famllies and communitles to go to school
as there is no school in their communitles.

Shannen Koostachin (1995-2010) was from Attawapiskat
First Nation. Her school was contaminated by approximately
30,000 gallons of diesel fue! that leaked into the ground. The
Government of Canada finally dosed the school in 2000 after
repeated complaints from students and staff that they were
getting sick. The Govemment brought up portable trailers
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as a temporary measure. Ten years later the partables were
extremely run down, often losing heat in the minus 40 degree
temperatures, and three Ministers of INAC failed to deliver on
their promises to the children of Attawapiskat to provide a new
school Shannen Koostachin, was in grade 8 at the JR Nakogee
School, which was actually a series of trailers, in 2008 and had
never attended a proper school She, and other youth, organized
the younger children in the community to write to the Prime
Minister to demand a new school As Shannen said “school is a
time for dreams and every kid deserves this.” The Govemment
of Canada wrote back to say they could not afford a new school
for the children of Attawapiskat, Upon recelving the letter saying
they would not get a new school, the grade 8 dass decided to
cance! their graduation trip and use the money to go and see
the Minister of INAC instead to ask for a new school Shannen
Koostachin and two other youth, went to see Minister Strah! in
Ottawa but he said he could not afford a new school Shannen
told him she did not believe him and that she would continue to
fight until every child In Canada got “safe and comfy schools”
and equitable education. She engaged non-Aboriginal children to
wiite letters to the Government of Canada demanding a proper

education for First Nations children and hundreds responded.
In 2008, the Govemment of Canada said Attawapliskat would
get a new school after all but three years later, construction has
not begun and many other First Nations children across Canada
continue to be denled equitable education and proper schools.
Shannen was nominated for the Intemational Children's Peace
Prize given out by Kids Rights Foundation in the Netherlands
In 2008. She and her family made the difficult dedsion to send
her hundreds of miles away from her family to get a proper
education off reserve. Shannen Koostachin, died in a car accident
while she was away attending school She wanted to be a lawyer
to fight for the education rights of First Nations children.

Thousands of First Nations and non-Aboriginal chlldren,
youth and supporting aduits are now working with Shannen’s
family to carry her dream of "safe and comfy schools®
and culturally based and equitable education forward In a
campaign called *Shannen’s Dream.”

The Government of Canada recently announced yet
another study on First Nations education. Meanwhlle, the
children walt to be treated equitably and as Shannen noted
“they are losing hope by grade 5 and dropping out.”

JORDAN’S PRINCIPLE: WHEN GOVERNMENTS FIGHT OVER

Canada and the Provinces/territories do not
always agree on which level of govemment
Is responsible for paying for services to Flrst
Nations children when that same service is avallable
to all other children. A 2005 report identified 393 disputes
between the Federal and Provincial/territorial governments
Impacting First Nations children In just 12 of the 108 First
Nations child and family service agencies In one year alone.
Just as with the problems with short-funding child welfare
and education, the Impacts of government red tape are
devastating for children. Jordan River Anderson of Norway
House Cree Nation was bom with complex medical needs and
remained In hospital for the first two years of his life. When
doctors sald he could go to a famlly home, all the services
he needed were avallable but Canada and Manitoba could
not agree on which government should pay for the sevices
since Jordan was a First Nations child whose parents lived on
reserve, | Jordan was non-Aboriginal he would have been able
to home and the Manitoba government would have picked up
the bill As Jordan was First Nations, Manitoba nor the Federal
Government wanted to pay so government officials left Jordan

First Nations Child and Family Caring Society of Canada

WHO SHOULD PAY FOR SERVICES FOR FIRST NATIONS
CHILDREN—THE CHILDREN LOSE OUT
www.jordansprinciple.ca

At 5:30 p.m. on December 12, 2007, members of Parliament
stood In unanimous support of Private Members’ Motion-296
supporting Jordan's Principle and followed with a standing
ovation for the Anderson family and all those who supported
Jordan’s message. it was, by all accounts, a wonderful day, but,
as Ernest Anderson wamned, the good that was accomplished
In Jordan's name that day would be little more than a victory
in name only if Canada and the provinces/territories did not
Immediately move to Implement Jordan's Principle.

~—~UNICEF Canada, “Leave no child behind.” p. 49

in a hospital while they argued over who should pay for each
item related to Jordan's care. Over two years passed, and
despite numerous pleadings from Jordan's family, First Nation
and medical staff at the hospital, the govemments continued
to put thelr concerns about payment before Jordan's welfare.
Sadly, just before Jordan's fifth birthday he died in hospital
never having spent a day in a famlly home. While the Anderson
family buried their child, the Governments of Canada and
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Manitoba continued to argue over his care, and who should
pay for the care of other children,

In memory of Jordan, and in keeping with the non-
discimination provisions of the UNCRC, Jordan's Principle
was created. tis a child first principle to resolving government
jurisdictional disputes about payment for services to First
Nations children when that same govemment service Is
customarily avaflable to all other children. It says that where
a government service s available to all other children and a
jurisdictional dispute arises over which government should
pay for sesvices to a First Nations child, the govemment of first
contact pays for the service and then resolves the dispute with
the other govemment as a secondary matter.

A Private Members Motion tabled by Member of
Parliament, Jean Crowder, unanimously passed in the House
of Commons in 2007 stating that “In the opinion of the
House the government should immediately adopt a
child-first principle, based on Jordan’s Principle, to
resolve jurisdictional disputes involving the care of
First Nations chiidren.”

incredibly, instead of taking Immediate action to fully and
properly implement Jordan's Principle across all Government
services, the Canadian Government began trying to narrow

Jordan's Principle to only apply to children with complex
medical needs with multiple service providers, it did so
without consulting Jordan's family or First Nations.

To be fully implemented, each province and teritory must
also fully adopt and implement Jordan's Principle but as
the Canadian Paediatric Society reported In 2009, only one
province, Nova Scotia, received a good rating for implementing
this fundamental principle of non-discrimination,

Reports of children on reserves being denied equitable
access to services of equitable quality to those provided
off reserve continue to mount. Only months after Jordan's
Principle passed through the House of Commons, Canada and
Manitoba argued over who should pay for feeding tubes for
two chronically Ill children living with their loving family on
reserve. Meanwhile the family was making a heart wrenching
choice—do they rewash the feeding tubes and risk Infection
to their children or not feed them at all? Canada has hired
a person to coordinate Jordan's Principle cases and while
this is encouraging—Canada continues to rely on a case by
case approach which failed Jordan and Is not meaningfully
engaging with First Nations on the identification and response
to children caught in situations that could be remedied by the
full and proper Implementation of Jordan’s Principle.

CONCLUSION

Canada s party to numerous intemational human rights
conventions and takes its obligations under these and other
International instruments seriously. The treaties binding on
Canada as a State party Include: the International Covenant
on Civil and Political Rights, the international Covenant on the
Elimination of Racial Discrimination and the Convention on
the Rights of the Child, However, these treaties are not directly
enforceable in Canadian law.

—Submissions by Canada to the
Canadian Human Rights Tribunal (May 21, 2010)

Canada’s position that the UNCRC Is not directly enforceable
under Canadian law ralses questions as to why Canada would
not want the UNCRC to directly quide its duties to children.
The UNCRC and UNCRC General Comment 11 make it dear
that State Parties have a duty to ensure the non-discrimination
of children particularly within government laws, policies and
practices. Non-discrimination is a fundamental principle woven
through all sections of the UNCRC and yet, as demonstrated
in this report, Canada Is taking aggressive steps to ensure
it can continue to treat First Nations chitdren Inequitably.

Further, Canada endorsed the United Nations Declaration
on the Rights of indigenous Peoples on November 12, 2010
and one month later filed this submission with the Canadian
Human Rights Tribunal in the child and famlly services case
detalling its views on the Dedaration:

“The Declaration s not a legally binding instrument. It
was adopted by a non-legally binding resolution of the
United Nations General Assembly. As a result of this
status, it does not impose any international or domestic
legal obligations upon Canada. As Canada noted in its
public statement of support, the Declaration does not
change Canadian laws. It represents an expression
of political not legal commitment. Canadian laws
define the bounds of Canada’s engagement with the
Declaration.”

—Attorney General of Canada, December 17, 2010

Clearly, Canada's acceptance of the United Nations
Declaration of indigenous Peoples is bracketed by Canada’s
political and legal views of the document which fall to respect
the spirit and intent of the United Nations Declaration on the
Rights of Indigenous Peoples.

Shadow Report: Canada 3™ and 4* Periodic Report to the UNCRC
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Canada is one of the richest countries in the world with
every capabliity of fully implementing the United Nations
Convention on the Rights of the Child and as such should
be held to the highest standard by the United Nations
Committee on the Rights of the Child. In the Conduding
Remarks of the second perlodic review of Canada, The United
Nations Committee on the Rights of the Child repeatedly
directed Canada to close the gap in life chances between
Aboriginal and non-Aboriginal children and yet little progress
has been made. Canada knows it Is providing Inequitable
children’s services to First Nations children on reserves, it
has solutions to address the problem and resources to do it
and yet Canada Is choosing to resist efforts to fully address
the problem. Canada will often cite how much It spends on
First Nations children without drawing attention to the fact
that this amount falls far short of what s required. Canada'’s
attempts to avoid a hearing on the facts to determine whether
it's service delivery Is radially discriminatory or not and Its
failure to disdose the Canadian Human Rights Tribunal to the
United Nations Committee on the Rights of the Child In its
country report raise concerns about its accountability.

it is time for the International community to join with First
Nations children, families and leaders and with our many non-
Aboriginal allies (particularly children) In Canada to demand
that Canada ensure FULL EQUITY AND CULTURALLY BASED
SERVICES for First Nations children on reserves Immediately.
Consistent with Canada's Obllgations pursuant to the United
Nations Convention on the Rights of the Child and UNCRC
General Comment 11, the following recommendations are
respectfully made to the UNCRC in consideration of Canada’s
periodic review:

1. Canada immediately take measures to fully report on
the CRC’s conduding observations for Canada arising
from the Committee’s review of Canada's 1st and 2nd
periodic reports with specific and detalled responses
to conduding observations specifically referencing, or
particularly relevant to, Aboriginal children numbered:
5, 13,15,18,19, 20, 21, 22, 23, 24, 25, 26, 34, 35,
36,37,38,41 42, 43, 44, 45, 52, 53, 58, and 59. Such
responses should refer to the Charter of Rights and
Freedoms and other domestic protections for child rights
as well as relevant international treaty body instruments
and standards with spedific attention to UNCRC General
Comment 11, The Dedaration on the Rights of Indigenous
Peoples, the Covenant on Economic, Soda! and Cuitural
Rights, and the Universal Declaration on Human Rights.
Responses should be specific and measurable and Include
information on: 1) the Involvement of affected Aboriginal
peoples and thelr representative organizations in the

First Nations Child and Family Car'ng Soclety of Canada

design, implementation and evaluation of government
actions to address the conduding remarks, Impacts of
these efforts and any future plans to build on previous
progress or address shortcomings.

- Given the gravity of the rights violations experienced by

First Nations children in Canada and the fact that no
barriers exist to Canada fully implementing the UNCRC, it
is recommended that the Committee on the Rights of the
Child engage a special study on Canada's implementation
of the UNCRC with respect to the rights of First Nations
children pursuant to section 45 (c). Such a study could be
done in partnership with the United Nations Permanent
Forum on Indigenous Peoples as the International Expert
Group Meeting (EGM) on Indigenous Children and Youth
in Detention, Custody, Foster-Care and Adoption called
for in Its 2010 report submitted to the Permanent Forum
on Indlgenous Peoples. The study would independently
document cases of government sourced discrimination
agalnst First Nations children and young people and serve
to encourage States in similar positions to take progressive
action to ensure the full enjoyment of rights under the
Convention for all children,

. Consistent with the UNCRC paying particular attention

to Artides 2, 17, 18,19,21,26 and 30 as interpreted in
UNCRC General Comment 11, Canada, with the full
involvement of First Nations peoples, take immediate and
effective measures to allocate and structure sufficient
financial, material and human resources to ensure the
safety, best Interests and cultural linguistic rights of First
Nations children giving them every opportunity to grow up
safely in their families and communities,

. Consistent with Articles 2 and 12, Canada immediately

stop all actions designed that aim to avoid or delay a full
and public hearing on the facts to determine whether or
not its policies and practices in First Nations child and
family services amount to radal discrimination agalnst
children. Canada must also ensure the hearings are
broadcast in full so that First Nations children and their
famifies can watch the tribunal given that the proceedings
directly affect them.

. Consistent with the UNCRC paying particular attention

to Articles 2, 28, 29, 30 as interpreted In UNCRC General
Comment 11, Canada, In full partnership with First Nations
Peoples organizations and experts, take immediate and
effective measures to allocate, and structure, suffident
financial material and human resources to ensure the full
enjoyment of education, cultural and linguistic right for
indigenous children.



6. Consistent with the UNCRC paying particular attention to

Artides 2, 4, 6, Canada, in full partnership with indigenous
Peoples, take immediate and effective measures, such
as the full and proper adoption of Jordan's Principle, to
ensure that govemment jurisdictional disputes in no
way impede or delay First Nations children recelving
government services available to all other children.

. Consistent with Artide 12, that Canada take immediate
and effective measures to establish a national and inde-
pendent mechanism with the power to implement refoms
Is avallable to receive, investigate and respond to reports
of individual and systemic child rights violations.

. Consistent with the UNCRC, that Canada ensures its
domestic laws, government policies and practices are fully
consistent with the United Nations Convention on the
Rights of the Child and implements immediate and effective
measures to ensure First Nations children, young people
and familles are aware of their rights under the Convention.

Shadow Report: Canada 3" and 4 Periodic Report to the UNCRC

J



144

This is Exhibit “F” to the affidavit of
Cindy Blackstock, sworn before me this
22nd day of November, 2013

A Commissfoner for taﬁtg/Afﬁdavits etc.
Shannon Marie Kack, a Commissioner, etc.,
Province of Ontario, while a student-at-law.

Expires September 13, 2016




United Nations CRCcicanicons
% Convention on the Distr;: General
Rights of the Child 3 October 2012
Original: English
ADVANCE UNEDITED
VERSION

Committee on the Rights of the Child
Sixty first session
17 September - 5 October

GE.

Consideration of reports submitted by States parties under
article 44 of the Convention

Concluding observations: Canada

1. The Committee considered the consolidated third and fourth periodic report of
Canada (CRC/C/CAN/3-4) at its 1742 and 1743™ meetings held on 26 and 27 September
2012, and adopted, at its 1754 meeting, held on 5 October 2012, the following concluding
observations,

Introduction

2, The Committee welcomes the submission of the consolidated third and fourth
periodic report of the State party (CRC/C/CAN/3-4) and the written reply to its list of issues
(CRC/C/XCAN/Q/3-4/Add.1), which allowed for a better understanding of the situation in
the State party. The Committce expresses appreciation for the constructive dialogue held
with the multi-sectorial delegation of the State party.

3 The Committee reminds the State party that the present concluding observations
should be read in conjunction with its concluding observations adopted on the State party’s
initial report under the Optional Protocol on the involvement of children in armed condlict
(CRC/C/OPAC/CAN/CO/1, 2006) and under the Optional Protocol on sale of children,
child prostitution and child pornography (CRC/CO/OPSC/CAN/CO/1, 2012). The
Committee regrets that the reporting guidelines were not followed in the preparation of the

State party’s report.

Follow-up measures undertaken and progress achieved by
the State party

4. The Committee welcomes the adoption of the following legislative, measures:

(@ The law amending the Citizenship Act which came into effect on 17 April
2009; and

Please mycle@
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(b) Bill C49 in 2005, an Act to amend the Criminal Code (trafficking in
persons) (25 November 2005), which creates indictable offences which specifically address
trafficking in persons,

5. The Committee also welcomes the ratification of the Convention on the Rights of
Persons with Disabilities, in March 2010.

6. The Committee notes as positive the following institutional and policy measures:
(a) National Action Plan to Combat Human Trafficking in June 2012;
()  Homelessness Partnering Strategy (HPS) in April 2007;

(c) National Plan of Action for children, A Canada Fit for Children, launched in
April 2004; and

(d National Strategy to Protect Children from Sexual Exploitation on the
Internet, launched in May 2004.

Main areas of concerns and recommendations

General measures of implementation (arts. 4, 42 and 44, para. 6 of the
Convention)

‘The Committee’s previous recommendations

7. While welcoming the State party’s efforts to implement the Committee’s concluding
observations of 2003 on the State party’s initial report (CRC/C/15/Add.215, 2003), the
Committee notes with regret that some of the recommendations contained therein have not
been fully addressed.

8. The Committee urges the State party to take all necessary measures to address
those recommendations from the concluding observations of the second periodic
report under the Convention that have not been implemented or sufficiently
implemented, particularly those related to reservations, legisiation, coordination, data
collection, independent monitoring, non-discrimination, corporal punishment, family
environment, adoption, economic exploitation, and administration of juvenile justice.

Reservations

9, ‘While the Committee positively acimowledges the State party’s efforts towards
removing its reservations to article 37(c) of the Convention, the Committee strongly
reiterates its previous recommendation (CRC/C/15/Add.218, para.?, 2003), for the
prompt withdrawal of its reservation to article 37(c).

Legisiation

10. While welcoming numerous leg:slaﬁve actions related to the implementation of the
Convention, the Committee remains concemned at the absence of legislation that
comprehensively covers the full scope of the Convention in national law. In this context,
the Committee further notes that given the State party’s federal system and dualist legal
system, the absence of such overall national legislation has resulted in fragmentation and
inconsistencies in the implementation of child nghts across the State party, with children in
similar situations being subject to disparities in the fulfilment of their rights depending on
the province or territory which they reside in.
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11. The Committee recommends that the State Party finds the appropriate
constitutional path that will allow it to have in the whole territory of the State Party,
including its provinces and territories, a comprehensive legal framework which fally
incorporates the provisions of the Convention and its Optional Protocols and provides
clear guidelines for their consistent application,

Comprehensive policy and strategies

12.  The Committee notes the adoption of the National Plan of Action for Children, A
Canada Fit for Children, in 2004, but is concemed that beyond its broad objectives the Plen
lacks clear division of responsibilities, clear priorities, targets and timetables, resource
allocation end systematic monitoring as recommended in the Committee’s previous
concluding observations (CRC/C/15/Add.215, par. 13, 2003) and that it has not been
evaluated in order to assess its impact and to guide the next steps,

13. The Committee strongly recommends that the State party adopt a national
strategy that provides a comprehensive implementation framework for the federal,
provincial and territorial levels of government spelling out as is appropriate the
priorities, targets and respective responsibilities for the overall realization of the
Convention and that will enable the provinces and territories to adopt accordingly
their own specific plans and strategies. The Committee further recommends that the
State party allocate adequate human, technical and financial resources for the
implementation, monitoring and evaluation of this comprebensive strategy and
related provincial and territorial plans. In this context, the Committee encourages the
State party to establish a coordinated monitoring mechanism that would enable the
submission and review of progress reports by all provinces and territories. It also
recommends that children and civil society are consulted.

Coordination

14,  While noting as positive the work of the Council pf Ministers of Education and the
Joint Consortium for School Health, both with representation from all levels of
government, as well as other sectorial coordination bodies, the Committee remains
concerned that overall coordination of the implementation of the Convention assigned to
the Interdepartmental Working Group on Children’s Rights (2007) has not been effective in
practice. Furthermore, the Committee notes the challenges presented by the federal system
of the State party and is concerned that the absence of overall coordination results in
significant disparities in the implementation of the Convention across the State party’s
provinces and temitories,

15. The Committee strongly reiterates its recommendation for the State party to
establish a coordinating body for the implementation of the Convention and the
national strategy (recommended in paragraph 13 above) with the stature and
anthority as well as the human, technical and financial resources to effectively
coordinate actions for children’s rights across sectors and among all provinces and
territories. Furthermore, the Committee encourages the State party to consider
strengthening the Interdepartmental Working Group on Children’s Rights
accordingly thuos ensuring coordination, consistency and equitability in overall
implementation of the Convention. The Committee also recommends that civil society,
including all minority groups, and children be invited to form part of the coordination
body.

Allocation of resources

16. Bearing in mind that the State party is one of the most affluent economies of the
world and that it invests sizeable amounts of resources in child-related programmes, the
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Committee notes that the State party does not use a child-specific approach for budget
planning and allocation in the national and provinces/territories level budgets, thus making
it practically impossible to identify, monitor, report and evaluate the impact of investments
in children and the overall application of the Convention in budgetary terms. Furthermore,
the Committee also notes that while the State party report contained information about
various programs and their overall budget the Committee regrets that the report lacked
information on the impact of such investments.

17.  In light of the Committee’s Day of General Discussion in 2007 on “Resounrces
for the Rights of the Child - Responsibility of States” and with emphasis on articles 2,
3, 4 and 6 of the Convention, the Committee recommends that the State party
establish a budgeting process which adeguately takes into account children’s needs at
the national, provincial and territorial levels, with clear allocations to children in the
relevant sectors and agencies, specific indicators and a tracking system. In addition,
the Committee recommends that the State party establish mechanisms to monitor and
evaluate the efficacy, adequacy and equitability of the distribution of resources
allocated to the implementation of the Convention. Furthermore, the Committee
recommends that the State party define strategic budgetary lines for children In
disadvantaged or vuinerable situations that may require affirmative social measures
(for example, children of Aboriginal, African Canadian, or other minorities and
children with disabilities) and make sure that those budgetary lines are protected even
in situations of economie crisls, natural disasters or other emergencies.

International Cooperation

18. The Committee welcomes the international cooperation carried out through the
Canada International Development Assistance (CIDA) program and particularly appreciates
that approximately 30% of the State party’s aid goes to health, education, and population.
However, the Committes notes with concern that ODA for 2010-2011 is 0.33% of GNI and
is projected to decline, which would bring it even further below the OECD/DAC average
and below the percentage recommended in the Monterrey Consensus,

19. The Committee encourages the State Party to focus on children in its assistance
programs and to increase its leve] of funding in order to meet the recommended aid
target of 0.7% of GNL

Data collection

20. The Commiftee notes with concem the limited progress made to establish a national,
comprehensive data collection system covering all areas of the Convention, The Committee
notes that the complex data collection systems utilize different definitions, concepts,
approaches, and structures across provinces and territories which therefore makes it
difficult to assess progress to strengthen the implementation of the Convention. In
particular, the Committee notes that the State party report lacked data on the number of
children aged 14 to 18 years old placed into alternative care facilities.

21. The Committee reiterates its recommendation for the State party to set up a
national and comprebensive data collection system and to analyse the data collected as
a basis for consistently assessing progress achieved in the realization of child rights
and to belp design policies and programmes to strengthen the implementation of the
Convention. Data should be disaggregated by age, sex, geographic location, ethnicity
and socio-economic background to facilitate analysis on the situation of all children.
More specifically, the Committee recommends that appropriate data on children in
special situations of vninerability be collected and analysed to inform policy decisions
and programs at different levels.
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Independent monitoring

22, While noting that most Canadian provinces have an Ombudsman for Children, the
Committee reiterates its concern (CRC/C/15/Add. 215, para. 14, 2003) about the absence of
an independent Ombudsman for Children at the federal level. Furthermore, the Committee
is concerned that their mandates are limited and that not all children may be aware of the
complaints procedure, While noting that the Canadian Human Rights Commission operates
at the federal level and has the mandate to receive complaints, the Committee regrets that
the Commission only hears complaints based on discrimination and therefore does not
afford all children the possibility to pursue meaningful remedies for breaches of all rights
under the Convention.

23. The Committee recommends that the State party take the necessary measures
to establish a federal Children’s Ombudsman in full accordance with the principles
relating to the status of national institutions for the promotion and protection of
buman rights (Paris Principles), to ensure comprehensive and systematic monitoring
of all children’s rights at the federal level. Furthermore, the Committee enconrages
the State party to raise awareness among children concerning the existing children’s
Ombudsman in their respective provinces and territories. Drawing attention to its
General Comment No. 2 (CRC/GC/2, 2002), the Committee also calls upon the State
party to ensure that this national mechanism be provided with the necessary human,
technical and financial resources in order to secure its independence and efficacy.

Dissemination and awareness-raising

24. The Committee appreciates the State party’s efforts to promote awareness and
understanding of the Convention, particularly by supporting non-governmental
organizations’ efforts. Nevertheless, the Commiittee is concerned that awareness and
knowledge of the Convention remains limited amongst children, professionals working
with children, parents, and the general public. The Committee is especially concerned that
there has been little effort to systematically disseminate information on the Convention and
integrate child rights education into the school system.

25. The Committee urges the State party to take more active measures to
systematically disseminate and promote the Convention, raising awareness in the
public at large, among professionals working with or for children, and among
children. In particular, the Committee urges the State party to expand the
development and use of curricnlum resources on children’s rights, especially through
the State party’s extensive availability of free Internet and web access providers, as
well as education initiatives that integrate kmowledge and exercise of children’s rights
into curricula, policies, and practices in schools,

Training

26. Despite information on some training provided for professionals, such as
immigration officers and government lawyers on the Convention, the Committee is
concerned that there is no systematic training on children’s rights and the Convention for
all professional groups working for or with children. In particular, the Committee is
concerned that personne] involved in juvenile justice, such as law enforcement officers,
prosecutors, judges, and lawyers, lack understanding and training on the Convention.

27. The Committee urges the State party to develop an integrated strategy for
training on children’s rights for all professionals, including, government officials,
judicial authorities, and professionals who work with children in health and social
services. In developing such training programs, the Committee urges the State party
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to focus the training on the use of the Convention in legislation and public policy,
program development, advocacy, and decision making processes and acconntability.

Child rights and the business sector

28.  The Committee joins the concern expressed by the Committee on the Elimination of
Racial Discrimination that the State has not yet adopted measures with regard to
transnational corporations registered in Canada whose activities negatively impact the
rights of indigenous peoples in territories outside Canada, (CERD/C/CAN/CO/19-20, para,
14, 2012), in particular gas, oil, and mining companies. The Committee is particularly
concemed that the State party lacks a regulatory framework to hold all companies and
corporations from the State party accountable for human rights and environmental abuses
committed abroad,

29. The Committee recommends that the State Party establish and implement
regulations to ensure that the business sector complies with international and national
buman rights, labour, environment and other standards, particularly with regard to
child rights, and in light of Human Rights Council resoluntions 8/7 of 18 June 2008
(para. 4(d)) and resolution 17/4 of 16 Junme 2011 (para. 6(f)). In particular, it
recommends that the State party ensure the:

(®) Establishment of a clear regnlatory framework for, among others, the
gas, mining, and oil companies operating in territories outside Canada ensure that
their activities do not impact on human rights or endanger environment and other
standards, especially thoss related to children’s rights;

(b) The monitoring of implementation by companies at home and abroad of
international and national environmental and health and human rights standards and
that appropriate sanctions and remedies are provided when violations occur with a
particular focus on the impact on children;

(¢) Assessments, consnltations with and disclosure to the public by
companies on plans to address environmental and heaith pollution and the human
rights impact of their activities; and

(d) In doing so, take into account the UN Business and Human Rights
Framework adopted nnanimously in 2008 by the Hnman Rights Council.

Definition of the child (art. 1 of the Convention)

30. The Committee is concerned that not all children under the age of 18 are benefiting
from the full protection under the Convention, in particular children who in some provinces
and territories, can be tried as adults and children between the ages of 16 and 18 who are
not appropriately protected against sexual exploitation in some provinces and territories.

31. The Committee urges the state party to ensure the full compliance of ail
national provisions on the definition of the child with article 1 of the Convention, in
particniar to ensure that all children underl8 cannot be fried as adulis and all
children under 18 who are victims of sexual exploitation receive appropriate
Pprotection.
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C. General principles (arts. 2, 3, 6 and 12 of the Convention)

Non-discrimination

32.  While welcoming the State party’s efforts to address discrimination and promote
intercultural understanding, such as the Stop Racism national video contest, the Committee
is nevertheless concerned at the continued prevalence of discrimination on the basis of
ethnicity, gender, socio-economic background, national origin and other grounds, In
particular, the Committee is concerned at:

(@ The significant overrepresentation of Aboriginal and African-Canadian
children in the criminal justice system and out-of-home care;

(b) The serious and widespread discrimination in terms of access to basic
services faced by children in vulnerable situations, including minority children, immigrants,
and children with disabilities;

(c)  The lack of a gender perspective in the development and implementation of
programs aimed at improving the situation for marginalized and disadvantaged
communities, such as programs to combat poverty or the incidence of violence, especially
in light of the fact that girls in vulnerable situations are disproportionately affected;

(d  The lack of action following the Auditor General’s finding that less financial
resources are provided for child welfare services to Aboriginal children than to non-
Aboriginal children; and

(¢) Economic discrimination directly or indirectly resulting from social transfer
schemes and other social/tax benefits, such as the authorization given to provinces and
territories to deduct the amount of the child benefit under the National Child Benefit
Scheme from the amount of so¢ial assistance received by parents on welfare.

33. The Committee recommends that the State party include information in its
next periodic report on measures and programs relevant to the Convention on the
Rights of the Child undertaken by the State party in follow-up to the Declaration and
Program of Action adopted at the 2001 World Conference against Racism, Racial
Discrimination, Xenophobia and Related Intolerance, as well as the outcome
document adopted at the 2009 Durban Review Conference. The Committee also
recommends that the State party:

(a) Take urgent measures to address the overrepresentation of Aboriginal
and African-Canadian ehildren in the criminal justice system and out-of-home care;

(b)  Address disparities in access to services by all children facing situations
of vulnerability, including ethnic minorities, children with disablilities, immigrants and
others;

(c)  Ensare the incorporation of a gender perspective in the development and
implementation of any programme or stimulus package, especially programs related
to combatting violence,poverty, and redressing other vulnerabilities;

Take immediate steps to ensure that in law and practice, Aboriginal
children have foll access to all government services and recelve resources without
diserimination; and

(¢) Undertake a detailed assessment of the direct or indirect impact of the
reduction of social transfer schemes and other social/tax benefit schemes on the
standard of living of people depending on social welfare, including the reduction of
social welfare benefits linked to the National Child Benefit Scheme, with particular



CRC/C/ICAN/CO/3-4

attention to women, children, older persons, persons with disabilities, Aboriginal
people, African Canadians and members of other minorities.

Best interests of the child

34.  The Committee is concerned that the principle of the best interests of the child is not
widely known, appropriately integrated and consistently applied in all legislative,
administrative and judicial proceedings and in policies, programs and projects relevant to
and with an impact on children. In particular, the Committee is concerned that the best
interest of the child is pot appropriately applied in asylum-seeking, refugee and/or
immigration detention situations.

35. The Committee urges the State party to strengthen its efforts to ensure that the
principle of the best interests of the child is appropriately integrated and consistently
applied in all legislative, administrative and judicial proceedings as weil as in all
policies, programs and projects relevant to and with an impact on children. In this
regard, the State party is enconraged to develop procedures and eriteria to provide
guidance for determining the best interests of the child in every area, and to
disseminate them to the public or private social welfare institutions, courts of law,
administrative anthorities and legislative bodies. The legal reasoning of all judicial
and administrative judgements and decisions shon!d also be based on this principle,
specifying the criteria nsed in the individual assessment of the best interests of the
child.

Respect for the views of the child

36. The Committee welcomes the State Party’s Yukon Supreme Court decision in 2010
which ruled that all children have the right to be heard in custody cases. Nevertheless, the
Committee is concerned that there are inadequate mechanisms for facilitating meaningful
and empowered child participation in legal, policy, environmental issues, and
administrative processes that impact children.

37. The Committee draws the State party’s attention to its general comment No. 12
General Comment No. 12 (CRC/C/GC/12, 2009), and recommends that it continue to
ensure the implementation of the right of the child to be heard in accordance with
article 12 of the Convention. In doing so, it recommends that the State party promote
the meaningful and empowered participation of all children, within the family,
community, aud schools, and develop and share good practices. Specifically, the
Committee recommends that the views of the child be a requirement for all official
decision-making processes that relate to children, including custody cases, child
welfare decisions, criminal justice, immigration, and the environment. The Committee
also urges the State party to ensure that children have the possibility to voice their
complaints if the their right to be heard is violated with regard to judicial and
administrative proceedings and that children have access to an appeais procedures.

Civil rights and freedoms (arts. 7, 8, 13-17, 19 and 37 (a) of the
Convention) Birth registration

38.  While the Committee notes as positive that birth registration is almost universal in
the State party, it is seriously concerned that some children have been deprived of their
identity due to the illegal removal of the father’s name on original birth certificates by
governmental authorities, especially in cases of unwed parents.

39. The Committee recommends that the State party review legislation and
practices in the provinces and territories where birth registrations have been llegally
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altered or the names of parents have been removed. The Committee urges the State
party to ensure that the names on such birth certificates are restored and change
legislation if necessary to achieve this.

Nationality and Citizenship

40. While welcoming the positive aspects of the April 2009 amendment to the
Citizenship Act, the Committes is nevertheless concerned about some provisions of the
amendment which place significant limitations on acquiring Canadian citizenship for
children born to Canadian parents abroad. The Committee is concerned that such
restrictions, can in some circumstances, lead to statelessness. Furthermore, the Committee
is concerned that children bomn abroad to government officials or military personnel are
exempted from such limitations on acquiring Canadian citizenship.

41, The Committee recommends the State party to review the provisions of the
amendment to the Citizenship Act that are not in line with the Convention with a view
to removing restrictions on acquiring Canadian citizenship for children born abroad
to Canadian parents. The Committee also urges the State party to consider ratifying
the 1954 Convention relating to the Status of Stateless Persons.

Preservation of identity

42, The Committee is concerned that vulnerable children, including Aboriginal and
African Canadian children, who are greatly over-represented in the child welfare system
often lose their connections to their families, community, and culture due to lack of
education on their culture and heritage. The Committee is also concerned that under federal
legislation, Aboriginal men are legally entitled to pass their Aboriginal status to two
generations while Aboriginal women do not have the right to pass their Aboriginal status to
their grandchildren.

43. The Committee urges the State party to ensure full respect for the preservation
of identity for all children, and to take effective measures so as to ensure that
Aboriginal children in the child welfare system are able to preserve their identity. To
this end, the Committee urges the State party to adopt legislative and administrative
measures to account for the rights, such as name, culture and language, of children
belonging to minority and indigenous populations and ensure that the large number of
children in the child welfare system receive an education on their cultural background
and do not lose their identity. The Committee also recommends that the State party
revise its legislation to ensure that women and men are equally legaily entitled to pass
their Aboriginal status to their grandchildren.

Violence against children ((arts 19, 37 (a), 34 and 39 of the Convention)

Corporal punishment

44, The Committee is gravely concerned that corporal punishment is condoned by law
in the State party under Section 43 of the Criminal Code. Furthermore, the Committee
notes with regret that the 2004 Supreme Court decision Canadian Foundation for Children,
Youth and the Law v. Canada, while stipulating that corporal punishment is only justified
in cases of “minor corrective force of a transitory and trifling nature,, upheld the law.
Furthermore, the Committee is concerned that the legalization of corporal punishment can
lead to other forms of violence.

45. The Committee nrges the State party to repeal Section 43 of the Criminal Code
to remove existing anthorization of the use of “reasomable force” in disciplining
children and explicitly prohibit all forms of violence against all age groups of children,
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however light, within the family, in schools and in other institutions where children
may be placed. Additionally, the Committee recommends that the State party:

(a) Strengthen and expand awareness-raising for parents, the public,
children, and professionals on alternative forms of discipline and fo promote respect
for children’s rights, with the involvement of children, while raising awareness about
the adverse consequences of corporal punishment; and

(b) Ensure the training of all professionals working with children, including
judges, law enforcement, health, social and child welfare, and education professionals
to promptly identity, address and report all cases of violence against children.

Abnuse and neglect

46. While the Committee notes initiatives such as the Family Violence Prevention
Program, the Committee is concerned about the high levels of violence and maltreatment
against children evidenced by the Canadian Incidence Study of Reported Child Abuse and
Neglect 2008. The Committee is especially concerned about:

(8  The lack of a national comprehensive strategy to prevent violence against all
children;

(b) That women and girls in vulnerable situations are particularly affected,
including Aboriginal, African Canadian, and those with disabilities;

(c) The low number of interveutions in cases of family violence, including
restraining orders; and

(d) The lack of counselling for child victims and perpetrators and inadequate
programs for the reintegration of child victims of domestic violence.

47. The Committee recommends that the State party take into account the
Committee’s General Comment No. 13 (CRC/C/GC/13, 2011) and urges the State
party to:

(3) Develop and implement a national strategy for the prevention of all
forms of violence against all children, and allocate the necessary resources to this
strategy and ensure that there is a monitoring mechanism;

(b) Ensure that the factors contributing to the high levels of violence among
Aboriginal women and girls are well understood and addressed in national and
province/territory plans;

(c) Ensore that all child victims of violence have immediate means of
redress and protection, including protection or restraining orders; and

(@) Establish mechanisms for ensuring effective follow-up support for all
child victims of domestic violence upon their family reintegration.

Sexual exploitation and abuse

48. The Committee notes with appreciation the launching of the National Strategy for
the Protection of Children from Sexual Exploitation on the Internet in 2004 and the
significant amount of resources allocated to the implementation of this program by the State
party. The Committee further notes as positive that the State party has demonstrated
considerable political will to coordinate law enforcement agencies to combat sexual
exploitation of children on the internet. Nevertheless, the Committee is concerned that the
State party has not taken sufficient action to address other forms of sexual exploitation,
such as child prostitution and child sexual abuse. The Committee is also concerned about
the lack of attention to prevention of child sexual exploitation and the low number of
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investigations and prosecutions for sexual exploitation of children as weil as inadequate
sentencing for those convicted, In particular, the Committee is gravely concerned about
cases of Aboriginal girls who were victims of child prostitution and have gone missing or
were murdered and bave not been fully investigated with the perpetrators going
unpunished,

49.  The Committee urges the State party to:

(@) Expand existing government strategies and programs to inciude all
forms of sexual exploitation;

(b)  Establish a plan of action to coordinate and strengthen law enforcement
investigation practices on cases of child prostitution and to vigorously ensure that all
cases of missing girls are investigated and prosecuted to the foll extent of the law;

() Impose sentencing requirements for those convicted of crimes under the
Optional Protocol to ensure that the punishment is commensurate with the crime; and

(d) Establish programs for those convicted of sexual exploitation abnse,
ineluding rehabilitation programs and federal monitoring systems to track former

perpetrators.

Harmful Practices

50.  The Committee is concemned that there is inadequate protection against forced child
marriages, especially among immigrant communities and certain religious communities
such as the polygamous communities in Bountiful, British Columbia.

51. The Committee recommends that the State party take all necessary measures,
incinding legislative measures and targeted improvement of investigations and law
enforcement, to protect all children from underage forced marriages and to enforce
the legal prohibition against polygamy.

Freedom of the child from all forms of violence

52, Recalling the recommendations of the United Nations Study on violence against
children (A/61/299), the Committee recommends that the State party prioritize the
elimination of all forms of violence agaiust children. The Committee farther
recommends that the State Party take into account Geueral Comment No 13 on ‘The
right of the child to freedom from all forms of violence” (CRC/C/GC/13, 2011), and in
particular:

(®) Develop a comprehensive national strategy to prevent and address all
forms of violence against children;

(b) Adopt a pational coordinating framework to address all forms of
violence against children;

(c)  Pay particular attention to the gender dimension of violence; and

(@) Cooperate with the Special Representative of the Secretary-Geueral on
violence against children and relevant United Nations institntions.

1
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F.

Family environment and alternative care (arts. 5, 18 (paras. 1-2), 9-11,
19-21, 25, 27 (para. 4) and 39 of the Convention)

Family environment

53.  The Committee welcomes the State party’s efforts to better support families through,
inter alia, legislative and institutional changes. However, the Committee is concerned that
families in some disadvantaged communities lack adequate assistance in the performance of
their child-rearing responsibilities, notably those families in a crisis situation due to
poverty. In particular, the Committee is concerned about the number of pregnant girls and
teenage mothers who drop out of school, which leads to poorer outcomes for their children.

54. The Committee recommends that the State party intensify its efforts to render
appropriate assistance to parents and legal guardians in the performance of their
child-rearing responsibilities with timely responses at the local level, including
services to parents who need conmselling in child-rearing, and, in the case of
Aboriginal and African Cauasdian populations, culturally appropriate services to
enable them to fulfil their parental role. The Committee further encourages the State
party to provide education opportunities for pregnant girls and teenage mothers so
that they can complete their edncation.

Children deprived of a family environment

55.  The Committee is deeply concerned at the high number of children in alternative
care and at the frequent removal of children from their families as a first resort in cases of
neglect or financial hardship or disability. The Committee is also seriously concerned about
inadequacies and abuses committed within the alternative care system of the State party,
including:

" () Inappropriate placements of children because of poorly researched and ill-
defined reasons for placement;

(b)  Poorer outcomes for young people in care than for the general population in
terms of health, education, well-being and development;

(c)  Abuse and neglect of children in care;
(d) Inadequate preparation provided to children leaving care when they tum 18;
(e)  Inadequate screening, treining, support and assessment of care givers; and

(D  Aboriginal and African Canadian children often placed outside their
communities,

56. The Committee urges the State party to take immediate preventive measures to
avoid the separation of children from their family environment by providing
appropriate assistance and support services to parents and legal guardians in
performance of child-rearing responsibilities, including throngh education,
connselling and community-based programmes for parents, and reduce the number of
children living in institutions. Furthermore, the Committee calls upon the State party
to:

(a) Ensure that the need for placement of each child in institutional care is
always assessed by competent, multidisciplinary teams of professionals and that the
initial decision of placement is done for the shortest period of time and subject to
judicial review by a civil conrt, and is further reviewed in accordance with the
Convention;
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(b) Develop criteria for the selection, training and support of childcare
workers and ount-of-home carers and eusure their regular evaluation;

(c) Ensure equal access to health care and education for children in care;

(d) Establish accessible and effective child-friendly mechanisms for
reporting cases of neglect and abuse and commensurate sanctions for perpefrators;

(6) Adeqgnately prepare and support yonng people prior to their leaving eare
by providing for their early involvement in the planning of transition as well as by
making assistance available to them following their departore; and

(D Intensify cooperation with all minority community leaders and
commnnities to find suitable solutions for children from these commnnities in need of
alternative care, such as for example, kinship care.

Adoption

57. The Committee notes as positive the recent court decision in Ontario v. Marchland
which ruled that children have the right to know the identity of both biological parents.
However, the Committee is concerned that domestic adoption legislation, policy, and
practice are set by each of the provinces and territories and vary considerably from
jurisdiction to jurisdiction and as a result, Canada has no national adoption legislation,
national standards, national database on children in care or adoption, and little kmown
research on adoption outcomes. The Committee is also concerned that adoption disclosure
legislation has not been amended to ensure that birth information is made available to
adoptees as recommended in previous concluding observations (CRC/C/25/Add.215, para.
31, 2003). The Committee also regrets the lack of information provided in the State party
on inter-country adoption.

58. -The Committee recommends that the State party:

(a) Adopt legislation, including at the federal, provincial and territorial
levels, where necessary, to ensnre compliance with the Convention and the Hague
Convention on Protection of Children and Cooperation in Respect of Inter-Country
Adoption;

()  Amend its leghsiation without delay to ensure that information about the

date and place of birth of adopted children and their biological parents are preserved;
and

() Provide detailed information and disaggregated data on domestic and
international adoptions in its next periodic report.

Disability, basic health and welfare (arts. 6, 18 (para. 3), 23, 24, 26, 27
(paras. 1-3) of the Convention)

Children with disabilities

$9. The Committee welcomes the ratification of the Convention on the Rights of
Persons with Disabilities (CRPD) in 2010, While recognizing that progress has been made
on the inclusion of children with disabilities within the State party, the Committee is deeply
concerned that:

(8)  The PALS (Participation and Activity Limitation Survey) was last conducted
by the State party in 2006 without it having been substituted to date by any other data
collection effort on children with disabilities. As a result, there are no global or
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disaggregated data since 2006 on which to base a policy on inclusion and equal access for
children with disabilities,

(b)  There is great disparity among the different provinces and tesritories of the
State Party in access to inclusive education, with education in several provinces and
territories being mostly in segregated schools;

(c)  The cost of caring for children with disabilities often has a negative economic
impact on household incomes and parental employment and some children do not have
access to the necessary support and services; and

(d)  Children with disabilities are more than twice as vulnerable to violence and

abuse as other children and despite an overall drop in homicide rates among the general
population, there appears to be an increase in homicide and filicide rates against people
with disabilities,
60. The Committee recommends that the State party implement the provisions of
the Convention ou the Rights of Persons with Disabilities (CRPD) and in light of its
General Comment No. 9 (CRC/C/GC/9, 2006), the Committee urges the State party
to:

(2) Establish as soon as possible a gystem of global and disaggregated data
collection on children with disabilities, which will enable the State party and all its
provinces and territories to establish inclusive policies and equal opportunities for all
children with disabilities;

(b)  Ensure that all children with disabilities have access, in all provinces and
territories, to inclusive edneation and are not foreed to attend segregated schools only
designed for children with disabilities;

() Ensuore thgt children with disabilities, and their families, are provided
with all necessary support and services in order to ensure that financial constraints
are not an obstacle in accessing services and that household incomes and parental

employment are not negatively affected; and

(d)  Take all the necessary measnres to protect children with disabilities from
all forms of violence.

Breastfeeding

61.  While welcoming programs such as Canada'’s Prenatal Nutrition Program (CPNP),
the Committee is nevertheless concerned at the low rates of breastfeeding in the State party,
especially among women in disadvantaged situations and the lack of corresponding
programs to help encourage bmnsﬂ'eedingmongallmoﬂ:mintheSmpmy.The
Committee also regrets that despite adopting the International Code of Marketing of
Breastmilkk Substitutes, the State party has mot integrated the various articles of the
International Code into its regulatory fiamework and as a result, formula companies have
routinely violated the Code and related World Health Assembly resolutions with impunity.

62. The Committee recommends that the State party:

(®) Establish a program to promote and enable all mothers to successfully
breastfeed exclusively for the first six months of the infant’s life and sustain
breastfeeding for two years or more as recommended by the Global strategy for
Infant and Young Child Feeding; and

(b) Strengthen the promotion of breast-feeding and enforce the
International Code of Marketing of Breast-milk Substitutes, and nndertake
appropriate action to investigate and sanction violations.
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Health

63. The Committee notes as positive the free and widespread access to high-quality
healthcare within the State party, However, the Committee notes with concern the high
incidence of obesity among children in the State party and is concerned by the lack of
regulations on the production and marketing of fast foods and other unhealthy foods,
especially as targeted at children,

64. The Committee recommends that the State party address the incidence of
obesity in children, by inter alia promoting a healthy lifestyle among children,
incinding physical activity and ensuring greater regulatory controls over the
production and advertisement of fast food and unhealthy foods, especially those
targeted at children.

Mental health

65. The Committee motes with appreciation that the State party provided significant
resources to implement the National Aboriginal Youth Sulcide Prevention Strategy over a
five year period. Despite such programs, the Committee is concerned about:

(a) The continued high rate of suicidal deaths among young people throughout
the State party, particularly among youth belonging to the Aboriginal community;

(b)  The increasingly high rates of children diagnosed with behavioural problems
and the over-medication of children without expressly examining root causes or providing
parents and children with alternative support and therapy. In this context, it is of concern
to the Committee that educational resources and funding systems for practitioners are
geared toward a “quick fix;,, and

(c) The violation of both children’s and parents’ informed consent based on
adequate information provided by health practitioners.

66. The Committee recommends that the State party:

() Strengthen and expand the quality of interventions to prevent suicide
among children with particular attention to early detection, and expand access to
confidential psychological and connselling services in all schools, including social work
support in the home;

(b) Establish a system of expert monitoring of the excessive use of psycho
stimulants to children, and take actiou to understand the root canses and improve the
accnracy of diagnoses while improving access to bebavioural and psychological
interventions; and

() Consider the establishment of a monitoring mechanism in each province
and territory, under the ministries of health, to monitor and audit the practice of
informed consent by health professionals in relation to the use of psycho-tropic drugs
on children.

Standard of living

67. While the Committee appreciates that the basic needs of the majority of children in
the State party are met, the Committee is concerned that income inequality is widespread
and growing and that no national strategy has been developed to comprehensively address
child poverty despite a commitment by Parliament to end child poverty by 2000. The
Committee is especially concerned about the inequitable distribution of tax benefits and
social transfers for children. Furthermore, the Committee is concerned that the provision of
welfare services to Aboriginal children, African Canadian and children of other minorities
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is not comparable in quality and accessibility to services provided to other children in the
State party and is not adequate to meet their needs.

68.  The Committee recommends that the State party:

(a) Develop and implement a national, coordinated strategy to eliminate
child poverty as part of the broader national poverty reduction strategy, which should
include annual targets to rednce child poverty;

(b)  Assess the impact of tax benefits and social transfers for and ensure that
they give priority to children in the most vulnerable and disadvantaged situations;
and

() Ensure that funding and other support, including welfare services,
provided fo Aboriginal, African-Canadian, and other minority children, including
welfare services, is comparable in quality and accessibility to services provided to
other children in the State party and is adeqnate to meet their needs.

Education, leisure and cultural activities (arts. 28, 29 and 31 of the
Convention)

Education, inclnding vocational training and guidance

69. While welcoming the State party’s various initiatives to improve educational
outcomes for children in vulnerable situations, the Committee is concerned about the
following:

(®) The need for user fees at the compulsory education level for required
materials and activities that are part of the basic public school service for children;

(®)  The high dropout rate of Aboriginal and African-Canadian children;

(c)  The inappropriate and excessive use of disciplinary measures applied to
Aboriginal and African Canadian children in school, such as resorting to suspension and
referring children to the police, as well as the overrepresentation of these groups in
alternative schools;

(d)  The high number of segregated schools primarily for minority and disabled
children, which leads to discrimination; and

(¢)  The widespread incidence of bullying in schools.
70.  The Committee recommends that the State party:

(8) Take measures to abolish the need for user fees at the level of
compulsory education;

(b) Develop a national strategy, in partunership with Aboriginal and African
Canadian communities, to address the high dropout rate of Aboriginal and African
Canadian children;

(c) Take measures to prevent and avoid suspension and the referral of
children to police as a disciplinary measure for Aboriginal and African Canadian
children and prevent their reassignment to alternative schools while at the same time
ensuring that professionals are provided with the necessary skills and knowledge to
tackle the problems;

(d) Ensure integration of minority and disabled children in edneational
settings in order to prevent segregation and discrimination; and
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() Enhance the measures undertaken to combat all forms of bullying and
herassment, such as improving the capacity of teachers and all those working at
Schools and of students to accept diversity at school and in care institutions, and
imprave conflict resolution skills of children, parents, and professionals.

Early childhood education and care

71, The Committee is concerned that despite the State party’s significant resources,
there has been a lack of funding directed towards the improvement of early childhood
development and affordable and accessible early childhood care and services. The
Commmittee is also concerned by the high cost of child-care, the lack of available places for
children, the absence of uniform training requirements for all child-care staff and of
standards of quality care. The Committee notes that early childhood care and education
continues to be inadequate for children under four years of age. Furthermore, the
Committee is concerned that the majority of early childhood care and education services in
the State party are provided by private, profit-driven institutions, resulting in such services
being unaffordable for most families,

72. Referring to Gemeral Comment No. 7 (CRC/C/GC/7/Rev.l, 2005), the
Committee recommends that the State party further improve the quality and coverage
of its early childhood care and edneation, including by:

(s) Prioritizing the provision of such care to children between the age of 0
and 3 years, with a view to ensuring that it is provided in a holistic manner that
includes overall child development and the strengthening of parental capacity;

(b) Increasing the availability of early childhood care and education for all
children, by considering providing free or affordable early childhood care whether
through State-run or private facilities;

() Establishing minimom requirements for training of child care workers
and for improvement of their working conditions; and

(d) Conducting a study to provide an equity impact analysis of current
expenditures on early childhood policies and programs, including all child benefits
and transfers, with a focus on children with higher valnerability in the early years.

Special protection measures (arts. 22, 30, 38, 39, 40, 37 (b)-(d), 32-36 of
the Convention)

Asylum-seeking and refagee children

73. The Committee welcomes the State party’s progressive policy on economic
migration. Nevertheless, the Committee is gravely concerned at the recent passage of the
law entitled, Protecting Canada’s Immigration System Act, in June 2012 authorizing the
detention of children from ages 16 to 18 for up to one year due to their irregular migrant
status, Furthermore, the Committee reprets that notwithstanding its previous
recommendation (CRC/C/15/Add.215, para. 47, 2003), the State party has not adopted a
national policy on unaccompanied and asylum-seeking children and is concerned that the
Immigration and Refugee Protection Act makes no distinction between accompanied and
unaccompanied children and does not take into account the best interests of the child, The
Committee is also deeply concerned about the frequent detention of asylum-seeking
children it being done without consideratiou for the best interests of the child, Furthermore,
while acknowledging that a representative is appointed for unaccompanied children, the
Committee notes with concern that they are not provided with a guardian on a regular basis,
Additionally, the Committee is concerned about the deportation of Roma and other migrant
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children who previous to that decision often await, in a certain status, for prolonged periods
of time, even years, such decision,

74.  The Committee urges the State party to bring its immigration and asylum laws
into foll conformity with the Convention and other relevant international standards
and reiterates its previons recommendations (CRC/C/15/Add.218, para 47, 2003). In
doing so, the State party is urged to take into account the Committee’s General
Comment No. 6 on the “Freatment of unaccompanied and separated children outside
their country of origin” (CRC/GC/2005/6, 2005). In addition, the Committee nrges the
State party to:

(8) Reconsider its policy of detaining children who are asylum-seeking,
refagees and/or irregular migrants; and ensure that detention is only used in
exceptional circumstances, in keeping with the best interests of the child, and subject
to judicial review;

(b) Ensure that legislation and procedures use the best interests of the child
as the primary consideration in all immigration and asylum processes, that
determination of the best interests is consistently conducted by professionals who have
been adequately such procedures;

()  Expeditiously establish the institution of independent guardianships for
unsccompanied migrant children;

(d) Ensure that cases of asylum-secking children progress quickly so as to
prevent children from waiting long periods of time for the decisions; and

(9 Consider implementing the United Nations High Commission for
Refugees Gnidelines on International Protection No.8: Child Asylum Claims under
articdes 1(A)2 and 1(F) of the 1951 Convention. In implementing this
recommendation, the Committee stresses the need for the State party to pay
particalar attention to ensuring that its policies and procedures for children in asylum
seeking, refugee and/or immigration detention give dne primacy to the principle of the
best interests of the child and that immigration authorities be trained on the principle
and procedures of the best interest of the child.

Children in armed conflict

75.  While noting with appreciation oral responses provided by the delegation during the
dialogue, the Committee seriously regrets the absence of information to the follow up on
implementation of the OPAC pursuant to Asticle 8(2). The Committee expresses deep
concern that despite the recommendation provided in its concluding observations
(CRC/OPAC/CAN/C(/1, para. 9, 2006) to give priority, in the process of voluntary
recruitment, to those who are oldest and to consider increasing the age of voluntary
recruitment, the State party has not considered measures to this effect. The Committee
additionally expresses concern that recruitment strategies may in fact actively target
Aboriginal youth and are conducted at high school premises.

76. The Committee reiterates its previons recommendations provided in
CRC/OPAC/CAN/C0/1 and recommends to the State party to iInclude their
implementation and follow up to OPAC in its next periodic report to the CRC. The
Committee forther recommends the State Party to consider ralsing the age of
voluntary recruitment to 18, and in the meantime give priority to those who are oldest
in the process of voluntary recrnitment. The Committee further recommends that
Aboriginal, or any other children in vulnerable sitnations are not actively targeted for
recruitment and to reconsider conducting these programs at high school premises.
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71.  The Committee welcomes the recent return of Omar Kadr to the custody of the State
party. However, the Committee is concerned that as a former child soldier, Omar Kadr has
not been accorded the rights and appropriate treatment under the Convention. In particular,
the Committee is concemned that he experienced grave violations of his human rights, which
the Canadian Supreme Court recognized, including his maltreatment during his years of
detention in Guantanamo, and that he has not been afforded appropriate redress and
remedies for such violations.

78. The Committee urges the State party to promptly provide a rehabilitation
program for Omar Kadr that is conmsistent with the Paris Principles for the
rehabiiitation of former child soldiers and ensure that Omar Khadr is provided with
an adequate remedy for the human rights violations that the Supreme Court of
Canada ruled he experienced.

Economic exploitation, inclnding child labour

79.  The Committee regrets the lack of information provided in the State party report
regarding of child labour and exploitation, and notes with concern that data on child labour
is not systematically collected in all provinces and territories.. The Committee is also
concerned that the State party lacks federal legislation establishing the minimum age of
employment within the provinces and territories. The Committee also expresses concern
that in some provinces and territories, children of 16 years of age are permitted to perform
certain types of hazardous and dangerous work.

80. The Committee recommends that the State party:

(s) Establish a national minimom age of 16 for employment, which is
consistent with the age of compnlsory edneation;

(b)) Harmonize province and territory legislation to emspre adequate
protection for all children nnder the age of 18 from hazardous and unsafe working
environments;

() Take steps to establish a unified mechanism for systematic data
collection on incidences of hazardous child labour and working conditions,
disaggregated by age, sex, geographical location and socio-economic background as a
form of public accountability for protection of the rights of children; and

(d)  Consider ratifying the TLO Convention No. 138 on the minimum age for
admission to employment.

Sale, trafficking and abdnction

8l. The Committee welcomes the passage of Bill C-268 in 2010, which requires
minimum mandatory sentences for persons convicted of child trafficking. However, the
Committee is concerned about the weak capacity of law enforcement organizations to
identify and subsequently protect child victims of trafficking and the low number of
investigations and prosecutions in this respect. The Committee is also concerned that due
to the complexity of most child trafficking cases, law enforcement officials and prosecutors
do not have clear guidelines for investigation and are not always aware of how to best lay
charges,

82. The Committee nrges the State party to provide systematic and adequate
training to law enforcement officials and prosecutors with the view of protecting all
child victims of trafficking and improving enforcement of existing legislation. The
Committee recommends that such training incinde awareness-raising on the
applicable sections of the Criminsl Code criminalizing child tra flicking, best practices
for investigation procedures, and specific instructions on how to protect child vietims.
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Help lines

83.  The Committee notes as positive the existence of a toll-free helpline for children,
which seems to be used by a significant number of children within the State party who have
sought psycho-social support for cases of depression, sexual exploitation, and school
bullying. The Committee is however concerned that the State party has provided Limited
resources for the effective functioning of such a helpline.

84. The Committee urges the State party to provide financial and technical support
to this helpline in order to maintain it and ensure that it provides 24 honr services
throughout the State party. The Committee also urges the State party to promote
awareness on how children can access the helpline,

Administration of juvenile justice

85.  The Committee notes as positive that Bill C-10 (Safe Streets and Communities Act
of 2012) prohibits the imprisonment of children in adult comectional facilities.
Nevertheless, the Committee is deeply concerned at the fact that the 2003 Youth Criminal
Justice Act, which was generally in conformity with the Convention, was in effect amended
by the adoption of Bill C-10 and that the latter is excessively punitive for children and not
sufficiently restorative in nature. The Committee also regrets there was no child rights
assessment or mechanism to ensure that Bill C-10 complied with the provisions of the
Convention, In particular, the Committee expresses concem that;

(a) No action has been undertaken by the State party to increase the minimum
age of criminal responsibility (CRC/C/15/Add.215, 2003, para. 57);

(b)  Children under 18 are tried as adults, in relation to the circumstances or the
gravity of their offence;

(c)  The increased use of detention reduced protection of privacy, and reduction
in the use of extrajudicial measures, such as diversion;

(d)  The excessive use of force, including the use of tasers, by law enforcement
officers and personnel in detention centers against children during the arrest stage and in
detention;

(e) Aboriginal and African Canadian children and youth are overrepresented in
detention with statistics showing for example, that Aboriginal youth are more likely to be
involved in the criminal justice system than to graduate from high school;

(f) Teenage girls are placed in mixed-gender youth prisons with cross-gender
monitoring by guards, increasing the risk of exposing girls to incidents of sexual
harassment and sexual assault,

86. The Committec recommends that the State party bring the juvenile justice
system fully in line with the Convention, including Bill C-10 (2012 Safe Streets and
Communities Act) in particular articles 37, 39 and 40, and with other relevant
standards, including the Standard Minimum Rules for the Administration of Juvenile
Justice (the Belfing Rules), the Guidelines for the Prevention of Juvenile Delinquency
(the Riyadh Guidelines), the Rules for the Protection of Juveniles Deprived of their
Liberty (the Havana Rules), the Vienna Gnidelines for Action on Children in the
Criminal Justice System; and the Committee’s General Comment No. 10 (2007)
(CRC/C/GC/10). In particnlar, the Committee urges the State party to:

(a) Increase the minimum age of criminal responsibility;

(b) Ensure that no person under 18 Is tried as an adnlt, irrespective of the
circnmstances or the gravity of his/her offence;
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(c) Develop alternatives to detention by increasing the nse of extrajudicial
measures, such as diversion and ensure the protection of privacy of children within
the juvenile justice system;

(d) Develop guidelines for restraint and use of force against children in
arvest and detention for use by all law enforcement officers and personnel in detention
facilities, including the abolishment of use of tasers;

(¢) Conduct an extensive study of systemic overrepresentation of Aboriginal
and African Canadian children and youth in the criminal justice system and develop
an effective action plan towards eliminating the disparity in rates of sentencing and
incarceration of Aboriginal and African Canadian children and youth, including
activities such as training of all legal, penitentiary and law enforcement professionals
on the Convention;

() Ensure that girls are held separately from boys and that girls are
monitored by female prison guards so as to better protect girls from the risk of sexnal
exploitation; and

(® Emnsure that girls are held separately from boys and that giris are
monitored by female prison guards so as to better protect girls from the risk of sgexnal
harassment and assault,

Ratification of international human rights instruments

87. The Committee enconrages the State party, in order to farther strengthen the
fulfilment of children’s rights, to ratify the CRC Optional Protocol on Individual
Communication. The Committee further urges the State party to ratify ILO
Convention No. 138 concerning the minimum age for admission to employment and
ILO Convention No. 189 on decent work for domestic workers,

Cooperation with regional and international bodies

88. The Committee recommends that the State party cooperate with the
Organization of American States (OAS) towards the implementation of the
Convention and other haman rights instruments, both in the State party and in other
OAS member States,

Follow-up and dissemination

89. The Committee recommends that the State party take all appropriate measures
to ensure that the present recommendations are fully implemented by, inter alia,
transmitting them to the Head of State, Parliament, relevant ministries, the Supreme
Court, and to heads of provincial and territorial aunthorities for appropriate
consideration and farther action.

90. The Committee farther recommends that the third and fourth periodic report
and written replies by the State party and the related recommendations (concluding
observations) be made widely available in the languages of the country, inclnding (but
not exclusively) through the Internet, to the pnblic at large, civil soclety organizations,
media, youth groups, professional groups and children, in order to generate debate
and awareness of the Convention and its Optional Protocols and of their
implementation and monitoring.

1
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M. Next report

91.  The Committee invites the State party to submit its next combined fifth and
sixth periodic report by 11 July 2018 and to include in it information on the
implementation of the present concluding observations. The Committee draws
aftention to its harmonized treaty-specific reporting guidelines adopted on 1 October
2010 (CRC/C/S8/Rev.2 and Corr. 1) and reminds the State party that fature reports
should be in compliance with the guidelines and not exceed 60 pages. In the event
that a report exeeeding the page limitations is submitted, the State party will be asked
to review and eventually resubmit the report in accordance with the above mentioned
guidelines. The Committee reminds the State party that, if it is not in a position to
review and resubmit the report, tramslation of the report for purposes of
examination of the treaty body cannot be gnaranteed.

92. The Committee also invites the State party to submit an updated core
document in accordance with the requirements of the common core document in the
barmonized guidelines on reporting, approved at by the fifth inter-committee meeting
of the buman rights treaty bodies in June 2006 (HRI/MC/2006/3).
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Buman Rights Commission Complaiat Form
Your Name(s):
Regional Chief Lawrence Joseph, Assembly of First Nations
Cindy Biackstock, Executive Director, First Naticns Child & Family Caring Soslety of

Name of Organization that your Complaint is Against:
Indian and Northem Affairs Canada

Sommary of Complaint:

On behalf of the Assembly of First Nations and the First Natioas Child and Family
Cering Socicty of Canada, we are writing to fils a complaint pursuant to the Buman
Righs Act regarding the insquitable levels of child welfire funding provided to First
Notions childres and fomilies on reserve pursusat to the Indizn end Northem Affiirs
Canada (INAC) fimding formula for Pisst Nations child and fumily services known as
Directive 20-1, Chupter 5 (hevoinafier called the Directive). This formula provides funds
in two primary envelopes: 1) Malotenanse (costs of children in care) and 2) Operations
(pessonne), offiss spane, provention services ets.), Maintenance is paid evary time a child
comes into care whercas operations fimding is paid en the basis of exceeding certain
population thresholds of status Indian children on reserve. There is also &n adjustment in
the formula for remoteness. There is substantial evidence spanming over ten years that
inequitehle levels of fanding are contributing to the over representation of Status First
Nations children in child welfire care. Moreover, we invite yous offics to review the
Wemde series of reports which identify the scope and nature of the over representation of
First Nations children in care, documents the inequality in finding, aod provides a
detailed evidence-based solution to redress ths inequity which is within the sols
jurladiction of the fedaral govemnment to implement. Ensuring a basic level of equitshle
child weifire service for First Nations children ou reserve and thus the observance of
thelr human rights pursuant to the Human Rights Act, the Convention on the Rights of
the Child, The Covensnt ca Economic, Social and Cultoral Rights and the Charter of
Rights and Freedoms would represent an investment of 109 millicn dollars in ysar one of
the proposed multi-yeer funding formuls. This cost represents less than one percent of the
curent federal surplos budget estimated at over $13 billion. As the following summary
notes, the maral, economis, and soctal benedits of full and proper implementation of the
Wea:de repart recommendations are significant.

0,239 of Status Indian childre NA
9031 status Indian children on reserve’ were in child welfire care at the close of that year

representing a J0% jngresss singe 1995, Unfortunately,

of status First Nations children in care off reserve as provincesiesritories eollect child
welfare data differently but best estimates are that 30-40% of all children in care in
Canada are Aboriginal. This represents spproximately 23,000~ 28,000 Aboziginal
children gad means that there are three times as many Aboriginal children in state care
today than there was at the height of the residential school operations in the late 1940%s.

First Natlens child and family service agencies (FNCFSAs) have developed over the past
30 years fo provids child welfige services to First Nations children on reserve in #a effort
to stem the mass removals of First Nations children from their communities by provinciel
child welfure authorities. Thess egencies, which have been recognized by the United
‘Netions Committes on the Rights of the Child, operate pursuant to provineial cbild
welfire statutes and are funded by INAC using the Direstive 20-1%. FNCFSAs have long
reported coneems about drestic under fimding of ckild welfire services by the foderal
government particalarly with regards to ths stetutoty range of sexvices intended to keep
maltreated children safely at home known as least disruptive messurms. As Directive 20-
1 included an unlimited amount of fiunds to place childcen in foster cate, many First

' Typically this dats docs not insinds children in care of Fimst Nations operating under self government

OPLEISES
3 With s exception of First Natdons child end family FNCFSAS in Ontario which ere funded under s
sepants funding apresuent -

011/t
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Nations felt the lack of investment in least disruptive measures contributed to the over
representation of First Natious children in care, Directive 20-1 was studied in a joint
mmmwmmmmmmummmmmmmr
Nubmalldadl? some
mmlunuwhymmtemmnhmhmhmmms&mdhﬁm
children entering into care . The review found that INAC provides fimding for child
welfiare services only to Registered Indian children who are deemed to s “eligible
childven™ pursusnt to the Directive, An eligible child is normally characterized as a child
of parents who are normally residant on resarve. Importantly, the preamble to the
Directive indicates that the formnla is intended to ensure that First Nations children
recsive a “comperable level® of scrvice to other children in similer circumstances.
Moreover, there was no evidenoe that the provinces step in to top up federal child welfare
fanding levels if the federsl fomding level is insufficient to meet statutory requirements of
provincial child weifure legislation or to ensure an equitable level of service, There were,
howeves, occasions where provinces provided management information o training
support but thers were no cases identified where the province systematically topped up
mmnmmmwmm—x Overall the Directive was found to
m«mmmm»mwmmm Aksy area
of inadequats funding is a statutory ramgs of services, known as least disruptive
uessures, that aye provided to children and youth at significant sisk of child maltreatment
0 that they can remain safoly in their homes, First Nations agencies report that the
oumbers of ehildren in care could be redused if adequate and sustuined fimding for least
disruptive measures was provided by INAC (Shangremex, 2004). The NPR also fndicates
that although child welfare costs aye increasing at ever 636 per year thers has noj besm 2
mammhmmmmmm 1995, Economio

In total, the Joint National Policy Review on First Nations Child and Family Services
inoiuded seventeen recommendations to improve the Amding formula. Tt has been over

" six yesrs sinco the complotion of NPR and the federal government has fuiled to

implement any of the recommendations which would have direetly benefited Firn
Nations children on reserve. As INAC documents obtalned throngh ascess to
inforination in 2002 demonstrate, the lack of action by the fodernl govermment was not
dus to Inck of awarensss of the problem or of the solution. Dosuments sent between
senjor INAC officials confirm the leve) of funding in the Directive is insufficient for
FNCFSASs to meet their statutory obligations vnder provincial okild welfire laws -
particularly with regard to least disruptive measares resuliing in higher numbers of First
Nationg children entering child welfire care (INAC, 2002.)

Desplte baving apparently been convinced of the merits of the problem snd the need for
leass disruptive measures, INAC maintained that additional evidense was needed to
rectify the incquitable levels of finding documented in the NPR. Therefore, the First
Nations Child and Family Sexvices National Advisery Committee, co-chaired by the
Assembly of First Nations and INAC, commissioned a secund research projest on the
Directive in September of 2004. This thres part research project which was completed by
msFimNaﬂons Child and Family Caring Society of Canada in 2005 involved over 20

some of the most respected experts from a variety of disciplines
wmmm.rmwwawmmwmmm
community development, management and sociology. This review is documented in
three volumes: 1) Bridging Ecanometrics with First Nations Child and Family Service
Agency Funding 2) Wen:de: Wa are Coming to the Light of Day 3) Wen:de: the Journsy
Continues, which sre all publicly aveilsble on line at www, ficfes.com.

m;aofmwwmesotmhdn;s:
o The prirnary reason why First Nations children come to the aitemtion of the child
welfixe system is neglest. ‘When rescarchers unpack the definition of “neglect?”’,
poverty, substance misuse and poor housing are the key factors contributing to the
over represcatation of First Nations ehildren in substantisted child welfare cases.
e The formmila drastically under finds primary, secondary and tertiary child
maltreatment inteyvention services, including least disruptive measures, These

01172



sexvices are vital to ensuring Ficst Nations children have ths same chence to stay
gafuly at home with support servicss as other children in Canada. .

o Additional fonding is needed at ofl levels of FNCF8As including governance,
administration, policy and prectice in order to provide a basie level of child welfare
services equitable to those provided off reserve by the provinces.

. vaaﬂanaﬂdlﬂmﬂil@mﬂﬂmhmededmmmmmakﬁnsmu

shortfalls - representing approximately 8 33% increase in the operations finding
(funding not directly related to children in care) currently provided pursuant to the
Directive. This represents a minimum investment to provide a basic level of
equitable services comparable to thoso avallable to other Cansdisns, meaning that to
provide anything short of this funding level iz to perpetnate the inequity.

o Jurisdictonal disputes between and amongst federal and provinclal goveroments are a
substantial problem with 12 FNCFSAs experiencing 393 jurisdictional disputes this
past year alone. These disputes result in First Nations children on ressrve being
denied or delayed recsipt of services that are otherwise availoble to Canadion
children, Additionslly, these disputes draw from already taxed FNCFSAs humsan
resowrces a8 FNCFSAs staff spend an aversge of 54 hours per incident resolving
those disputes, Jom&mndphamﬂutnhﬂnbmmm&m
has been daveloped and endorsed by over 230 individuals and organivations. This
solution is cost newtral and wounld ensure that children’s needs are met whilst sl
ellowing for the resolution of the dispute.,

o Agencies sexving less then 1000 children (and thus receiva only 2 portion of the
opalﬂmbndgudepaﬁnsmpopmmds)ndmhmﬂe
communitles fequive upwards adjustments in the funding frmula.

INAC recently sanounced it will $25 million pes year in additional First Nations
child and family service funding for each of five years, which held somo promise of
relieving soms of the cost pressures for FNCFSAs, Unfurtunately, instesd of targeting
those dollars to beasfit children, INAC allocated over $15 million per year to fund its
mmmmmmhpmdﬂwuiam(mm» lack of
investments in least disruptive measures) and to hire staff. R did allocats an edditional
ﬂsmpammmmmmwmmmwamn
portion of what is required to offiet inflation losses. INAC has also stated that until it
compietss an evaluation of maintenance funding (funds to keep children in care) to

it will not releass the inflation funds for agencies,
Upon INAC sudit and evaluation unit was not able to identify a standard
mwﬂnhhwoﬂdwdmdmuﬁmnmhmndmﬂmlymmu
measuring onteames in ehild welfkre is in the very early stages of development — evea in
non Aboriginal child welfire in Canada. ‘The idea thet child welfire funding to address a
gmmmwumm»mmamywm
requirement raises significant convems,

‘The cost of perpetunting the inequities in child weifire funding ere substantial — INAC
maintenance costs for children in care continue to clirab at over 11% per ennum as there
areno other options provided to agencies to keep children safely at home, Additionalty,
a5 Canatla redresses the impacts of residential schiools it must take steps to ensure that old
Mmmm&mwmmgmmmwhmam

‘We allege that Directive 20-1 15 in contravention of Asticle 3 of the Aiuman Righss Act in
that Registered First Nations children and families resident on reserve are provided with
inequitablo levels of child welfire sezvices because of their race ead nationat ethnic
origin as compared to non Aboriginal children. The discrimination is systemio end
ongoing. INAC has been aware of this problem for a number of years and was presented
wlthauevldmebascof&isdiscﬂmmﬁuinlmormmmm Vemduepm
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