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       1          ---Upon Commencing at 2:06 p.m. 
 
       2                    DIANNE CORBIERE, AFFIRMED 
 
       3                    CROSS-EXAMINATION BY MS. CLARKE 
 
       4                    MS. CLARKE: 
 
       5       1            Q.  Good afternoon, Ms. Corbiere. My name is 
 
       6          Sara Clarke and I'm counsel for the First Nations Child 
 
       7          & Family Caring Society. I'm joined today by my 
 

       8          co-counsel David Taylor as well as our counsel Logan 
 
       9          Stack. 
 
      10                    You're counsel for the Assembly of First 
 
      11          Nations in the Mushoom class action proceeding, correct? 
 
      12                    A.  Yes. 
 
      13       2            Q.  And you've provided two affidavits in 
 
      14          support of the plaintiff's motion for an order approving 
 

      15          the claims process? 
 
      16                    A.  Yes. 
 
      17       3            Q.  And the claims process that is being put 
 
      18          before the Court on this motion is focused only on the 
 
      19          Removed Child Class and the Removed Child Family Class, 
 
      20          correct? 
 
      21                    A.  Yes. 
 

      22       4            Q.  And your affidavits in support of that 
 
      23          motion are dated April 15th and May 13th of this year? 
 
      24                    A.  Yes. 
 
      25       5            Q.  Do you have those with you today? 
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       1                    A.  I do. 
 
       2       6            Q.  And do you also have the Responding Motion 
 
       3          Record of the Caring Society? 
 
       4                    A.  Yes. 
 
       5       7            Q.  Okay. We'll probably look at some of those 
 
       6          today but I don't intend to take you through everything 
 
       7          as we go. Would it be fair to assume that in your 
 

       8          affidavits, when you're using terms -- when you're using 
 
       9          the term Removed Child Class and Removed Child Family 
 
      10          Class, those are defined terms in the final settlement 
 
      11          agreement? 
 
      12                    A.  Yes. 
 
      13       8            Q.  And those definitions also appear in 
 
      14          Appendix C of the claims process? 
 

      15                    A.  Hm-mm. Can you explain that?  Can you show 
 
      16          me what you mean? 
 
      17       9            Q.  Yes. I just want to make sure that we're 
 
      18          looking -- 
 
      19                    A.  Can you put it on screen? 
 
      20       10           Q.  I'm happy to put it on screen. Mr. 
 
      21          Taylor's helping me out with that today. It's on page 51 
 

      22          of the Motion Record which is Appendix C to the claims 
 
      23          process found at Schedule A to the Notice of Motion. 
 
      24                    A.  For me it's easier if you put it on screen 
 
      25          because I'm -- I have old eyes and trying to look at 
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       1          paper and look at you -- 
 
       2       11           Q.  No problem. No problem. We're just pulling 
 
       3          it up. 
 
       4                    A.  I'm still probably going to be like this 
 
       5          and -- 
 
       6       12           Q.  That's okay. If you have the physical 
 
       7          Motion Record in front of you it's on page 51 of the 
 

       8          Motion Record which is Appendix C to the claims process 
 
       9          document itself. 
 
      10                    So my understanding is that the claims process 
 
      11          document has definitions that are specific to the claims 
 
      12          process itself which is what David just had up on -- as 
 
      13          Appendix B but then the claims process document also has 
 
      14          the defined terms from the settlement agreement at the 
 

      15          back in Appendix C, so that's what we're looking at 
 
      16          right now. 
 
      17                    A.  Okay. So what's the question again? 
 
      18       13           Q.  So I just wanted -- I didn't mean for this 
 
      19          question to be a tricky one. I just wanted to confirm 
 
      20          that the definitions in Appendix C of the claims process 
 
      21          are the -- are from the final settlement agreement. 
 

      22                    A.  Yes, but I'm not sure that they're 100 
 
      23          percent the same. We tried to make the claims process 
 
      24          more user friendly as is our mandate with the final with 
 
      25          the settlement agreement. 
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       1       14           Q.  Are you aware whether the definition of 
 
       2          Removed Child Class in the claims process is different 
 
       3          from the definition of the Removed Child Class in the 
 
       4          final settlement agreement? 
 
       5                    A.  No, I'm not aware if it's different. 
 
       6       15           Q.  Okay. 
 
       7                    A.  Like everyone I go back and forth between 
 

       8          documents. 
 
       9       16           Q.  Okay. Okay. That's okay. Were you also 
 
      10          counsel for the Assembly of First Nations at any point 
 
      11          during the Human Rights complaint before the Canadian 
 
      12          Human Rights Tribunal? 
 
      13                    A.  I was at the minor times but more in the 
 
      14          background. 
 

      15       17           Q.  Do you remember when that was? 
 
      16                    A.  Well, my firm has been retained since 2007 
 
      17          but the main people working for the Assembly of First 
 
      18          Nations from my firm were David Nahwegahbow and Thomas 
 
      19          Milne, so I was engaged just on strategy so I wasn't 
 
      20          actually in appearance at the tribunal. 
 
      21       18           Q.  Okay. Thank you. Okay. I'd like to ask 
 

      22          some questions around the eligibility and how that 
 
      23          intersects with the ISC database in the claims process. 
 
      24          Could you please turn up the claims process document, or 
 
      25          I can also have David put it back up on the screen if 
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       1          that's helpful. 
 
       2                    A.  Yeah. David can put it up. 
 
       3       19           Q.  Sure. That would be great. So we're going 
 
       4          to start with Section 4 of the claims process which 
 
       5          starts on page 14 of the Motion Record so if you can 
 
       6          just scroll down, David, to Section 4. 
 
       7                    So Section 4, Ms. Corbiere, this is the 
 

       8          section that the administrator will look to to determine 
 
       9          eligibility for class members who submit claims as a 
 
      10          removed child, is that correct? 
 
      11                    A.  Yes. The administrator will first review 
 
      12          the claims form and any supporting documentation. 
 
      13       20           Q.  Okay. And if we turn over the page to 
 
      14          Section 4.4, the claims process provides that:  "In 
 

      15          order to make an eligibility decision, the administrator 
 
      16          will review the database to determine whether: 
 
      17                    A. The claimant is located on the ISC 
 
      18          database; and 
 
      19                    B. Information available for the claimant on 
 
      20          the ISC database allows the administrator to make an 
 
      21          eligibility decision." 
 

      22                    So first, when we're talking about ISC 
 
      23          database, is it fair to say that we're using the 
 
      24          definition in the claims process and not necessarily the 
 
      25          definition that you set out in your affidavit which is 
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       1          slightly different? 
 
       2                    A.  I don't know what you mean. 
 
       3       21           Q.  Okay. So in -- in the -- I can read the 
 
       4          definition to you of ISC Database in the claims process. 
 
       5          It means:  "A confidential database of records that 
 
       6          identified certain details of removal for certain 
 
       7          individuals who may be Removed Child Class members. 
 

       8          Where the removal and placement were funded by ISC, 
 
       9          Canada will provide the ISC database to the 
 
      10          administrator to be used exclusively and relied upon by 
 
      11          the administrator for the purpose of administrating the 
 
      12          claims process. The administrator may not provide any 
 
      13          data or records included in the ISC database to any 
 
      14          party." 
 

      15                    In paragraph 25 of your April affidavit the 
 
      16          ISC database is defined -- is a defined term in 
 
      17          paragraph 25 where you say:  "Additionally, the adopted 
 
      18          approach capitalizes on Federal Government accounting 
 
      19          records kept with Indigenous Services Canada of funds 
 
      20          paid by Canada during the class period toward each 
 
      21          Removed Child Class member.", and that's where you 
 

      22          define ISC database. 
 
      23                    A.  And what do I say is the definition of the 
 
      24          ISC database? 
 
      25       22           Q.  That sentence that I just read to you, 
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       1          "Additionally, the adopted approach", et cetera, that's 
 
       2          defined as the ISC database in your affidavit. 
 
       3                    A.  I don't know if that's a definition. I'm 
 
       4          just explaining my understanding of the ISC database. 
 
       5          It's not -- I'm not going to replicate exactly what's in 
 
       6          the final settlement agreement or the claims process 
 
       7          forms so all -- my understanding of the ISC database is 
 

       8          what's in my affidavit. It is the accounting records 
 
       9          that Indigenous Services Canada, where they funded the 
 
      10          Removed Child Class. Yeah, I don't see the word 
 
      11          "definition" anywhere. I'm just italicizing ISC 
 
      12          database. 
 
      13       23           Q.  Okay. Does the definition of ISC database 
 
      14          in the claims process apply to all of the Removed Child 
 

      15          Class cohort from 1991 to 2022? 
 
      16                    A.  It's intended to apply to everyone that 
 
      17          would be eligible under -- under this final settlement 
 
      18          agreement. 
 
      19       24           Q.  And the ISC database is made up of records 
 
      20          received by the Federal Government, correct? 
 
      21                    A.  The ISC database is made up of documents 
 

      22          that the Federal Government has in its possession that 
 
      23          they were able to share with the administrator. 
 
      24       25           Q.  Is your understanding that the records 
 
      25          that generate the ISC database is based on information 
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       1          received from First Nations Child and Family Services 
 
       2          agencies or -- and/or provincial and territorial 
 
       3          governments? 
 
       4                    A.  Yes. 
 
       5       26           Q.  And those records or information are 
 
       6          provided to the Federal Government in relation to the 
 
       7          in-care costs of First Nations children ordinarily 
 

       8          resident on reserve who have been removed from their 
 
       9          homes and placed in care. 
 
      10                    A.  Probably more broad than that. It's any 
 
      11          kind of record where a First Nation individual is 
 
      12          identified to be paid for child welfare services by the 
 
      13          Federal Government's funding program for child welfare. 
 
      14       27           Q.  So is your understanding that the records 
 

      15          include services outside of the in-care costs in 
 
      16          relation to those children? 
 
      17                    A.  I don't know. I haven't seen the records. 
 
      18          The only one who's seen the records is the administrator 
 
      19          and Canada, but it's intended to cover the Removed Child 
 
      20          Class as defined in the final settlement agreement. I 
 
      21          haven't seen the records. 
 

      22       28           Q.  Okay. I just want to come back to your 
 
      23          answer though just to make sure that we're clear 
 
      24          together that the database is constructed of records 
 
      25          received by the Federal Government in relation to 
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1 in-care costs, sometimes called maintenance costs. I 

2 just want to clarify, I had understood your answer to 

3 say that it may include information in relation to other 

4 child welfare services. 

5 A. No. I'm saying I didn't see any of the

6 records. My understanding is it is if the Federal 

7 Government has funded services of First Nations children 

8 on reserve, that's what's in the database. 

9 29 Q. And that's what I'm trying to just make

10 sure we're on the same page. When you say services, do 

11 you mean all child welfare services or in-care costs? 

12 A. I guess it's in-care costs. I mean, I'm

13 not in -- a social worker in child welfare but it's 

14 those that were funded by ISC for their child welfare 

15 care. 

16 30 Q. Okay. And the information --

17 A. From on reserve.

18 31 Q. Correct. That's also my understanding. And

19 the information that was provided to the Federal 

20 Government was then used to reimburse agencies and 

21 provincial and territorial governments for those in-care 

22 costs, correct? 

23 A. Yes.

24 32 Q. And you would agree with me that the

25 removed child has no role in generating the report or 

NETWORK REPORTING & MEDIATION   (416) 359-0305
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       1          the accounting record that ultimately gets used for the 
 
       2          purposes of reimbursement. 
 
       3                    A.  That's right. 
 
       4       33           Q.  And the child does not have any direct 
 
       5          contact with the Federal Government to ensure that the 
 
       6          Federal Government has received their accounting record 
 
       7          or their reimbursement request. 
 

       8                    A.  That's right. 
 
       9       34           Q.  So you'll agree with me that it's possible 
 
      10          that there could be a Removed Child Class member whose 
 
      11          information is not put into the ISC database if there 
 
      12          were gaps, for example, in the information received by 
 
      13          the Federal Government. 
 
      14                    A.  I don't know that the database is 
 

      15          incomplete. I would not agree. 
 
      16       35           Q.  Would you agree with me that it's possible 
 
      17          that there could be a Removed Child Class whose 
 
      18          information is not on the ISC database because the 
 
      19          provincial agency -- the province - pardon me - or the 
 
      20          provincial agency failed to send a report to Indigenous 
 
      21          Services Canada? 
 

      22                    A.  I understand from your experts that that 
 
      23          -- that might be possible. 
 
      24       36           Q.  And it's also possible that a Removed 
 
      25          Child Class member may not appear on the ISC database if 
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       1          the child's individual information was inaccurately 
 
       2          recorded, either on the child protection side or on the 
 
       3          side of the Federal Government. 
 
       4                    A.  I don't agree with that either because 
 
       5          there's a lot of line items for individual persons. 
 
       6          There could be 50 entries so they -- they might -- 
 
       7          they're going to be on the database so I don't agree 
 

       8          with that. I think that once we get to the end of 
 
       9          getting the database we'll be in a better position, you 
 
      10          know, to be able to make the statement that you're 
 
      11          making now. 
 
      12       37           Q.  But if a child was in care for one month 
 
      13          and their date of birth and name was incorrectly 
 
      14          provided to the Federal Government, is it not possible 
 

      15          that that child's name and date of birth will then not 
 
      16          be on the ISC database? 
 
      17                    A.  Again, I'm not sure that they're not on 
 
      18          the ISC database. We are not complete in this process. 
 
      19       38           Q.  The approach taken in the claims process 
 
      20          is in order for a Removed Child Class member to be 
 
      21          deemed eligible to receive compensation, their 
 

      22          identifying information must be located on the ISC 
 
      23          database, correct? 
 
      24                    A.  You're going to have to break that down 
 
      25          for me. Chunk it up. 
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       1       39           Q.  Okay. So in order for a Removed Child 
 
       2          Class member to receive compensation under the claims 
 
       3          process, their identifying information must be on the 
 
       4          ISC database. 
 
       5                    A.  Yes. 
 
       6       40           Q.  Okay. And if their information is not on 
 
       7          the ISC database, either now or to your point later when 
 

       8          the database is complete, that Removed Child Class 
 
       9          member will be found ineligible. 
 
      10                    MR. STERNS:  Just wait a second before you 
 
      11          answer that question. So you're talking about a 
 
      12          speculative time in the future. What we're talking about 
 
      13          right now is if the child is on the ISC database they 
 
      14          will get their payment. You're asking if they're not on 
 

      15          the ISC database. You provided no example of anyone 
 
      16          who's not on the ISC database and the witness has 
 
      17          already answered that the database is incomplete and it 
 
      18          is the -- it is the expectation -- sorry. It's the 
 
      19          expectation that any such child, if such child, if there 
 
      20          is such an example, will be considered -- I just want to 
 
      21          make sure -- 
 

      22                    THE DEPONENT:  Excuse me, Robert Kugler. 
 
      23          You're not on mute. 
 
      24                    MR. STERNS:  Rob, can you -- 
 
      25                    MR. KUGLER:  Sorry. 
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       1                    MR. STERNS:  So I just want to make sure that 
 
       2          we're all under the same understanding. As it stands 
 
       3          now, if you were going to get paid you have to be on the 
 
       4          ISC database. If in the future there's a person who fits 
 
       5          the example that you've mentioned and that is the case, 
 
       6          then that -- they'll -- and if it's one person, I don't 
 
       7          know what's going to happen. If it's more than one 
 

       8          person, that will be considered and then there will be a 
 
       9          separate -- there will be a separate discussion about 
 
      10          that. I just don't want the witness to be misled because 
 
      11          you seem to be trying to pin them down and we're dealing 
 
      12          with both actual facts, which we know there's almost 
 
      13          150,000 children on the ISC database currently, and then 
 
      14          you're dealing with hypothetical facts which I could 
 

      15          stop you but if you want to ask the question based on 
 
      16          hypothetical, I just want to make sure that we're all on 
 
      17          the same understanding. 
 
      18                    MS. CLARKE:  So I'm not asking a hypothetical 
 
      19          question and I probably should have situated my question 
 
      20          directly in the claims process document itself. Under 
 
      21          Section 4.4 and 4.5 of the claims process, which I will 
 

      22          happily ask Mr. Taylor to pull up again, the only -- I 
 
      23          had understood from Ms. Corbiere's earlier evidence that 
 
      24          the only way to make an eligibility decision under 4.4 
 
      25          is for the administrator to look at the ISC database. 
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       1          There is no mechanism -- there is no other mechanism in 
 
       2          the claims process for the administrator to approve 
 
       3          eligibility for a Removed Child Class member unless they 
 
       4          are located on the ISC database. 
 
       5                    MR. STERNS:  Well, sorry. You should actually 
 
       6          read the section because I -- are you interpreting the 
 
       7          section or are you asking about -- 
 

       8                    MS. CLARKE:  I'm -- 
 
       9                    MR. STERNS:  -- the section? 
 
      10                    MS. CLARKE:  I had understood that my 
 
      11          interpretation was the same as the witness' and if it's 
 
      12          not then I'm happy to obviously hear her evidence on 
 
      13          that, but I'd like to hear her evidence on that -- 
 
      14                    MR. STERNS:  No, I understand, but you're 
 

      15          asking about interpretation of a document that we're all 
 
      16          reading and if you look at 4.5(b) it talks about if the 
 
      17          administrator is unable to locate the claim on the ISC 
 
      18          database or if the administrator locates -- so that's an 
 
      19          inconclusive eligibility so I'd prefer it if you would 
 
      20          actually take the witness to the actual document instead 
 
      21          of asking hypothetical questions not rooted in the 
 

      22          document. 
 
      23                    And I'm not trying to be -- I'm not trying to 
 
      24          be difficult, I'm trying to be clear because you're 
 
      25          trying to pin down answers that don't seem to align with 
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       1          the -- with the agreement or with the intention. 
 
       2                    MS. CLARKE:  Okay. Well, let me ask the 
 
       3          witness this direct question. 
 
       4       41           Q.  Can a Removed Child Class member be 
 
       5          approved for compensation if they are to not on the ISC 
 
       6          database? 
 
       7                    MR. STERNS:  Sorry. That is -- you have to 
 

       8          take the witness to the actual process -- 
 
       9                    MS. CLARKE:  Well, let me ask it in this way. 
 
      10          Perhaps it would be helpful if Ms. Corbiere could review 
 
      11          4.5 -- pardon me. 4.4, 4.5, 4.6 and 4.7 together because 
 
      12          the answer to the question I think is rooted in a step 
 
      13          by step analysis of what the administrator can and 
 
      14          cannot do when they are provided with a completed claims 
 

      15          form. 
 
      16                    MR. STERNS:  I'm not going to allow the 
 
      17          question for the following reason:  The document speaks 
 
      18          for itself. This witness is here to answer your 
 
      19          questions and not to -- not to interpret the document 
 
      20          that we can all read. 
 
      21          ---REFUSAL 
 

      22                    MS. CLARKE:  Okay. I'll put a pin in that one 
 
      23          now. I may come back to it at the end. 
 
      24       42           Q.  So we'll look now at your April 15th 
 
      25          affidavit and I'll just ask Mr. Taylor to pull that up. 
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       1          Excellent. So we're looking at paragraph 30 of your 
 
       2          April 15th affidavit and specifically I want to ask you 
 
       3          some questions about the first bullet of paragraph 30 
 
       4          which is about de-duplication. 
 
       5                    So it says here:  "Pending some de-duplication 
 
       6          which may reduce the number the administrator has been 
 
       7          able to identify, approximately 131,632 individuals are 
 

       8          on the ISC database as of April 4, 2024." Do you see 
 
       9          that there? 
 
      10                    A.  Hm-mm. 
 
      11       43           Q.  And not -- we don't need to pull that up 
 
      12          right now but in your May affidavit that number has been 
 
      13          updated to 149,638, is that correct? 
 
      14                    A.  Yes. 
 

      15       44           Q.  Okay. Can you explain the de-duplication 
 
      16          process? 
 
      17                    A.  I cannot. It's just my understanding is 
 
      18          that, you know, they work on a process to be more 
 
      19          specific about the individuals that are in the database. 
 
      20          Apparently it's a common term but my focus has been just 
 
      21          making sure that we're precise getting, you know, as 
 

      22          many people in the database as possible and now we have 
 
      23          149,000 people which has far exceeded what our original 
 
      24          estimate was in 2021. 
 
      25       45           Q.  Okay. So you're not sure how either ISC or 
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       1          the administrator is going about the de-duplicating of 
 
       2          the data in order to identify unique children as opposed 
 
       3          to individuals. 
 
       4                    A.  No, that is not my responsibility and I 
 
       5          just accept and will accept that once we have a final 
 
       6          database, all these details will be available, and they 
 
       7          are currently available, it's just I'm just giving 
 

       8          information and belief from what I was hearing from 
 
       9          Deloitte about a database that they're building for this 
 
      10          claims process that I don't have access to. 
 
      11       46           Q.  Okay. We'll turn now to your May 13th 
 
      12          affidavit, and while Mr. Taylor's pulling that up, we're 
 
      13          going to be looking at paragraph 9 mostly where you talk 
 
      14          about information that you've received from Mr. 
 

      15          Bouthillette. Do you know, Ms. Corbiere, what his title 
 
      16          is at Indigenous Services Canada? 
 
      17                    A.  I do not. 
 
      18       47           Q.  Okay. And we're going to go to paragraph 
 
      19          9. Okay. And we're looking at paragraph 9(b) which is 
 
      20          about the paper files. Do you know, Ms. Corbiere, 
 
      21          whether those paper records were scanned and digitized 
 

      22          first or whether the records were reviewed for 
 
      23          duplication and then scanned? 
 
      24                    A.  I don't know that. Similarly, I'm giving 
 
      25          information and belief from another party. I'm not part 
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       1          of the ISC team. I get the reports like yourselves on -- 
 
       2          on the process and what they've been doing to get all of 
 
       3          these individual records more specific so that we could 
 
       4          all get the benefit of making sure that it will be a 
 
       5          user friendly, informed process for claimants. Get as 
 
       6          much information on our end before a claimant process 
 
       7          even begins. 
 

       8       48           Q.  Okay. Just scrolling back up to paragraph 
 
       9          6. Sorry about that. I just want to look at the chart 
 
      10          that you have for the Summary of Unique Number of 
 
      11          Individuals contained in the ISC database. Are you able 
 
      12          to share with us today, Ms. Corbiere, the specific years 
 
      13          for which these numbers represent? 
 
      14                    A.  This is the specific information. I just 
 

      15          ask for generalities and, again, I haven't seen any of 
 
      16          the database so I was just receiving the update from 
 
      17          Guillaume. 
 
      18       49           Q.  Do you know -- sorry. I'm sorry. Do you 
 
      19          know whether or not Deloitte has access to the years as 
 
      20          well as the numbers you've provided here? 
 
      21                    A.  I don't know. 
 

      22       50           Q.  Would that be information you'd be 
 
      23          prepared to share as part of this process -- 
 
      24                    MR. STERNS:  No. 
 
      25                    MS. CLARKE:  -- if it does exist? 
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       1                    MR. STERNS:  No, we're not providing the 
 
       2          undertaking. 
 
       3          ---REFUSAL 
 
       4                    MS. CLARKE:  Okay. 
 
       5       51           Q.  Do you know whether or not the 149,638 
 
       6          number here represents 149,638 unique children? 
 
       7                    A.  Yes. 
 

       8       52           Q.  Or what -- 
 
       9                    A.  Individuals. 
 
      10       53           Q.  Is it possible that the figure is the 
 
      11          result of adding together the yearly totals of children 
 
      12          in care for each year? 
 
      13                    A.  I don't know that but my understanding is 
 
      14          they're unique individuals. It says number of 
 

      15          individuals. 
 
      16       54           Q.  I just wanted to see whether or not, 
 
      17          because there had been in your previous affidavit 
 
      18          questions around the de-duplication process, and I just 
 
      19          wanted to know whether or not it's your understanding 
 
      20          that these are unique individuals or whether or not it's 
 
      21          possible that there is a duplication here. 
 

      22                    A.  Summary of Unique Number of Individuals. 
 
      23       55           Q.  Okay. 
 
      24                    A.  So I assume, and again, in the other 
 
      25          process, you know, the goal from our reports from 
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       1          Guillaume at Deloitte is that they are getting focused, 
 
       2          working on the database. It's still not complete in 
 
       3          making sure we're talking about a unique number of 
 
       4          individuals. 
 
       5       56           Q.  Let's go back to paragraph 9(b) if we 
 
       6          could. Do you know whether all of the physical records 
 
       7          have now been digitized or whether or not that process 
 

       8          of digitization is ongoing? 
 
       9                    A.  I don't know. I -- I assume the region's 
 
      10          still -- they're working as a team and making sure that 
 
      11          by the end of this, and their goal is the end of 2025, 
 
      12          that all the records they have are going to be shared 
 
      13          with the administrator and it will be a part of this 
 
      14          database. 
 

      15       57           Q.  Were physical records located in all 
 
      16          regions starting in 1991? 
 
      17                    A.  Yes, they had the regions all involved. 
 
      18          They worked with Regional Records Office to gather all 
 
      19          the relevant records. 
 
      20       58           Q.  But do you know whether or not each region 
 
      21          had physical records going back to 1991? 
 

      22                    A.  Like I said, they -- I just go with the 
 
      23          reports that I receive and they tell me that they have 
 
      24          shared and will continue to share the data from April 1, 
 
      25          1991 to March 31, 2022 and that process is scheduled to 
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       1          be complete at the end of 2025. 
 
       2       59           Q.  Did any of the physical records include 
 
       3          recordings or informations from agencies that did not 
 
       4          include identifying child information? 
 
       5                    A.  I don't know that. 
 
       6                    MR. STERNS:  I didn't understand the question. 
 
       7          Sorry. Maybe the witness did but let me see if I can 
 

       8          understand the question before you answer it. What was 
 
       9          the question? 
 
      10                    MS. CLARKE:  Did any of the physical records 
 
      11          include information or records from agencies that did 
 
      12          not include identifying child information. 
 
      13                    MR. STERNS:  Did they include information that 
 
      14          did not include? 
 

      15                    MS. CLARKE:  So my understanding, for example, 
 
      16          is in some regions, what they were providing to the 
 
      17          Federal Government was children in care numbers on a 
 
      18          monthly basis but they were not providing their name, 
 
      19          date of birth. So they might say, for example, we have 
 
      20          14 new children in care this month who are ordinarily 
 
      21          resident on reserve but they did not include to 
 

      22          Indigenous Services Canada their names and their dates 
 
      23          of birth. 
 
      24                    MR. STERNS:  Well, I don't know where you're 
 
      25          coming up with this information, Sarah, and I, you know, 
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       1          you say you've understood that and, you know, I don't 
 
       2          know. You understood -- if that's what -- I don't know. 
 
       3          Is that a question?  I mean, she's reporting on the 
 
       4          information that's been provided to her and you've given 
 
       5          her a question that sort of -- I'm struggling to 
 
       6          understand quite frankly and is -- you know, so I don't 
 
       7          think it's a fair question to ask this witness. 
 

       8                    MS. CLARKE:  Okay. 
 
       9                    THE DEPONENT:  But I said I don't know. 
 
      10                    MS. CLARKE: 
 
      11       60           Q.  Yeah. That's okay. 
 
      12                    A.  Because I don't, and I don't share your 
 
      13          understanding. 
 
      14       61           Q.  If we can go down to paragraph 9(d) where 
 

      15          your affidavit explains the quality controls. How was 
 
      16          the accuracy of the manual data entry being assessed? 
 
      17                    A.  I think they -- well, terrible term to use 
 
      18          but they double, triple checked. They had layers of 
 
      19          validations and teams that, especially on the manual 
 
      20          entries, verified that they all had the same information 
 
      21          before we received the data at the administrator. Not 
 

      22          we, I mean the administrator, because again, I have 
 
      23          never seen the data. 
 
      24       62           Q.  Would that include then comparing one 
 
      25          person's data entry of a set of cases compared to 
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       1          another set of entries by another person?  When you say 
 
       2          the layers of validation, I'm trying to understand what 
 
       3          you mean by that. 
 
       4                    A.  I'm just trying to explain what 
 
       5          information I received from -- from Canada on, you know, 
 
       6          the process to getting the data together for us, so when 
 
       7          I look at it, you know, they talk about reviewing, spot 
 

       8          checking, you know, so a very robust verification 
 
       9          process before they send the information to Deloitte. 
 
      10       63           Q.  If we can look at 9(f), you state:  "The 
 
      11          quality control team compares the automated" -- oh. 
 
      12          Thanks. Provides the -- oh, I just lost my spot. "The 
 
      13          quality control team compares the automated file against 
 
      14          the original file and confirms all the relevant 
 

      15          information has been imported from the original 
 
      16          document; i.e., reporting period, care costs, other 
 
      17          costs, all identifying information, et cetera." 
 
      18                    Can you expand a bit on what "et cetera" 
 
      19          includes?  Does it include, for example, date of entry 
 
      20          into care? 
 
      21                    A.  I cannot -- probably shouldn't have wrote 
 

      22          "et cetera" but I assume there's more information and 
 
      23          there's only so much you can remember from the reports 
 
      24          you receive at -- at these sessions. 
 
      25       64           Q.  Do you know whether or not it includes the 
 
 
 
 
                   NETWORK REPORTING & MEDIATION   (416) 359-0305 
  

28



 
 
 
 
                  May 15, 2024                        Dianne Corbiere - 29 
 
 

       1          date of exit from care? 
 
       2                    A.  Well, I do know from the report that all 
 
       3          enhancements, there's enough data in the database to 
 
       4          address them except for where I say the other two, which 
 
       5          is if they were removed, you know, for Jordan's 
 
       6          Principle-like situations or if they were -- how many 
 
       7          homes were in there, so any of the other data that would 
 

       8          be relevant to the enhancements, Deloitte has identified 
 
       9          that it's in the database. 
 
      10       65           Q.  Do you know -- 
 
      11                    A.  Again, it's incomplete so -- and we're not 
 
      12          focused on that right now in the claims process so we 
 
      13          haven't been drilling down with Deloitte all that 
 
      14          information. 
 

      15       66           Q.  Do you know whether the information 
 
      16          includes placement type? 
 
      17                    A.  Again, I don't know. I haven't seen the 
 
      18          data. I just take the reports and know that we have all 
 
      19          identifying child information records, reporting period, 
 
      20          care costs, other costs. 
 
      21       67           Q.  Okay. In 9(g) you state:  "The above 
 

      22          extracted data is uploaded to a database to standardize 
 
      23          it, run validations and then extract it and upload it to 
 
      24          Deloitte who in turn uploads it to its database." 
 
      25                    How is completeness being assessed? 
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       1                    A.  Well, the work is incomplete. Canada 
 
       2          admits that, so does Deloitte, and that's why they're -- 
 
       3          they have meetings amongst themselves and that's why 
 
       4          they're anticipating their goal is to be complete, this 
 
       5          database to be fully complete, by the end of 2025. 
 
       6       68           Q.  Has the data that Deloitte has received to 
 
       7          date, the 149,000, et cetera, has that information been 
 

       8          compared to the aggregate data provided to Trocmé and 
 
       9          Gorham for their report? 
 
      10                    A.  By -- this data was not available to 
 
      11          Trocmé and Gorham for their report fully. This 
 
      12          individualized process that has been undertaken by 
 
      13          Canada only started after the Trocmé and Gorham Report 
 
      14          and after the taxonomy report in January. We -- you 
 

      15          know, and I can't talk about settlement privilege but we 
 
      16          were talking about the ISC database even before the 
 
      17          taxonomy report so they only started this work and 
 
      18          gathering all the records and doing all the work that 
 
      19          they're describing after we received the taxonomy report 
 
      20          at the end of January 2022. 
 
      21       69           Q.  I understand that. I'm asking whether or 
 

      22          not the information that is now available, which I 
 
      23          understand was not available at the time of the Trocmé 
 
      24          and Gorham Report, whether or not that data has now gone 
 
      25          back and been compared to the aggregate data that was 
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       1          provided to Trocmé and Gorham. 
 
       2                    MR. STERNS:  Sorry. This is your own witness, 
 
       3          right?  I mean, Professor Trocmé is your own witness so 
 
       4          I don't know. You might have done that. I don't know. 
 
       5          Did we do that?  No. 
 
       6                    MS. CLARKE:  Okay. 
 
       7       70           Q.  Has ISC or Deloitte to your knowledge 
 

       8          taken a sample of the -- 
 
       9                    MR. STERNS:  I'm sorry. Sorry to interrupt. I 
 
      10          shouldn't have said no. I should have said we don't 
 
      11          know. We don't know, I don't think Dianne knows and if 
 
      12          it's been done by anybody, it might have been done by 
 
      13          you, that I don't know either, so scratch my no and just 
 
      14          replace it with an I don't know. 
 

      15                    MS. CLARKE:  Okay. 
 
      16                    THE DEPONENT:  I was going to say I don't know 
 
      17          but thanks, David. 
 
      18                    MR. STERNS:  Yeah. I should have just let you 
 
      19          say it. We'd get out of here faster. 
 
      20                    MS. CLARKE: 
 
      21       71           Q.  Do you know whether or not ISC or Deloitte 
 

      22          has taken a sample of the data it's received and 
 
      23          compared it against agency records to ensure 
 
      24          completeness? 
 
      25                    A.  We're not accessing agency records. 
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       1       72           Q.  Scrolling down to paragraph 10(d), you 
 
       2          state:  "Throughout the project ISC has worked with 
 
       3          business consulting firm Donna Cona and with Deloitte to 
 
       4          contract appropriate individuals to assist with the 
 
       5          project and quality control, template creation and 
 
       6          manual entry." 
 
       7                    Who on the team to your knowledge has child 
 

       8          welfare expertise? 
 
       9                    A.  I don't know. I didn't ask that question. 
 
      10       73           Q.  What did the training look like for the 
 
      11          coders to understand the child welfare placement 
 
      12          process? 
 
      13                    A.  I don't know that either. 
 
      14       74           Q.  In assembling the ISC database so far, has 
 

      15          ISC to your knowledge in your discussions with Mr. 
 
      16          Bouthillette found any gaps in the data in the years 
 
      17          reviewed to date? 
 
      18                    A.  It's an incomplete process. We don't have 
 
      19          any gaps identified until we'll have a complete database 
 
      20          by the end of 2025 and I hope we meet that timetable 
 
      21          because the Removed Child Class is waiting. 
 

      22       75           Q.  So your understanding is that there have 
 
      23          been no gaps identified by ISC or Deloitte up until this 
 
      24          point? 
 
      25                    A.  That's my understanding. We don't know. 
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       1          There may be at the end but to date we haven't 
 
       2          identified any gaps because the information is not 
 
       3          complete and it will be complete at the end of 2025. 
 
       4       76           Q.  Okay. Let's turn to the issue of supports. 
 
       5          So if we can go back to the claims process document and 
 
       6          we're going to go to page 11 of the record. I can just 
 
       7          read the section to you, Ms. Corbiere, while Mr. 
 

       8          Taylor's pulling it up. 
 
       9                    Section C under "General" says:  "Claimants 
 
      10          will be supported by claims helpers free of charge in 
 
      11          navigating the claims process as provided for in the 
 
      12          settlement agreement, specifically Article 3.02(1)(j) 
 
      13          and consistent with Schedule I, Framework for Supports 
 
      14          for Claimants in Compensation Process." 
 

      15                    Just a few general questions about this. 
 
      16          You're aware that Youth in Care and former Youth in Care 
 
      17          have been calling for mental health supports to be put 
 
      18          in place before, during and after applying for 
 
      19          compensation, correct? 
 
      20                    A.  No. What I know about the supports in 
 
      21          Schedule I is that all parties agreed to Schedule I, 
 

      22          which sets out the supports, including the non-party 
 
      23          Caring Society.  The supports are being worked on. We 
 
      24          don't have a claims process so we will be updating the 
 
      25          parties. We have a working group. I said we have working 
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       1          groups for everything in implementation. We will have an 
 
       2          update very soon on Schedule I. The parties are working 
 
       3          together to develop the communication materials, you 
 
       4          know, and the communication materials are pretty 
 
       5          important because what we have heard is communication is 
 
       6          everything. People want to know and be ready before the 
 
       7          claims process begins. We have been offering supports to 
 

       8          the claimants when they call in if they -- they have 
 
       9          traumatic experiences, which they do. So this Schedule I 
 
      10          has been approved by the Court so we will be 
 
      11          implementing it and working with the parties prior to 
 
      12          the claims process, it will be communicated to the First 
 
      13          Nations across Canada and regional offices, et cetera, 
 
      14          of what the more details are about the supports. 
 

      15       77           Q.  Did you have an opportunity to review the 
 
      16          Caring Society's Responding Motion Record? 
 
      17                    A.  Not in extensive details. 
 
      18       78           Q.  Did you have an opportunity in particular 
 
      19          to look at the affidavit of Jasmine Kaur? 
 
      20                    A.  I didn't focus on supports because, as I 
 
      21          said, the supports in Schedule I have already been 
 

      22          approved by the Court and we are going to be rolling out 
 
      23          that process, including continuing to talk to all 
 
      24          parties in the Caring Society prior to the claims 
 
      25          process being launched about the supports that will be 
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       1          available so I didn't really focus, because the real 
 
       2          focus of this matter is -- is the claims process for the 
 
       3          Removed Child Class. 
 
       4       79           Q.  I just wondered if you had any familiarity 
 
       5          with Exhibit C to Ms. Kaur's affidavit which is the 
 
       6          Youth in Care Canada, November 22, 2019 report by Ashley 
 
       7          Bach and Gabriel Fayant on compensation and supports in 
 

       8          the process of rolling out compensation? 
 
       9                    A.  Are you going to turn me to a section that 
 
      10          you want me to -- 
 
      11       80           Q.  Yes. So Mr. Taylor's trying to pull it up. 
 
      12          So Mr. Taylor is showing you Exhibit C to Ms. Kaur's 
 
      13          affidavit and I'm just wondering if you have any 
 
      14          familiarity with this report. 
 

      15                    A.  I'm familiar that this report was done and 
 
      16          I do know, based on information and belief from AFN, 
 
      17          that it's relevant to their work in long-term reform, 
 
      18          child welfare as well as it became part of what their 
 
      19          thinking was on supports. It also became part of the 
 
      20          cy-près fund thinking so -- but I have not read the 
 
      21          report because that wasn't an area I was focused on as 
 

      22          part of the team for the Assembly of First Nations. 
 
      23       81           Q.  Thank you. Are the supports that we were 
 
      24          just talking about under Schedule I, are those going to 
 
      25          be available to all class members including, for 
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       1          example, brothers and sisters who may not be eligible 
 
       2          for direct compensation but may have access to the 
 
       3          cy-près fund? 
 
       4                    A.  Again, I don't know -- like, I talked 
 
       5          about the relevance of the supports. We are dealing with 
 
       6          the Removed Child Class claims process as well as the 
 
       7          Family Class. When we consulted on this process with the 
 

       8          regions and the issue of supports came up we said this 
 
       9          is something that's already been agreed to and we will 
 
      10          work with the parties and finalize in detail what that 
 
      11          support -- what that support -- what those supports will 
 
      12          be so I haven't focused on that for this specific motion 
 
      13          because it's premature. 
 
      14                    We will, and I said this when I went to the 
 

      15          regions, we have agreed to the supports in Schedule I 
 
      16          and the Court has approved them, and if -- and if after 
 
      17          the claims process is launched that systemic issues are 
 
      18          identified as problems or lack of supports or problems 
 
      19          with the supports, and I said this to First Nations, 
 
      20          then you bring it to the SIC, the Settlement 
 
      21          Implementation Committee, so this has not been a part of 
 

      22          preparations in that much detail. We were consistent in 
 
      23          going to the regions and talking about the claims 
 
      24          process and we -- the only supports talked about was 
 
      25          Deloitte's. Deloitte's support responsibilities which I 
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       1          think you're going to have the opportunity to discuss 
 
       2          with... 
 
       3       82           Q.  Just -- just to finish off on this issue 
 
       4          though, the claim helpers that are referenced in the 
 
       5          claims process document, they're not going to be 
 
       6          delivering direct supports to class members, correct? 
 
       7                    A.  Well, they're going to help them with the 
 

       8          claims process and they are intended to refer them as 
 
       9          required. 
 
      10       83           Q.  So their -- yeah. Their role is really to 
 
      11          connect class members with services in the community but 
 
      12          they're not going to be doing individual counselling, 
 
      13          for example, or providing individual mental health 
 
      14          support. 
 

      15                    A.  No. They're there to be a kind hand to 
 
      16          lead anybody that needs help to go through that process 
 
      17          of filling out the claims form. That's what they're for. 
 
      18          And if the claimant needs help, they're to make 
 
      19          referrals where they can. 
 
      20       84           Q.  And the plan on the supports is not to 
 
      21          build new services, except maybe for the dedicated phone 
 

      22          line, but instead to connect class members with existing 
 
      23          services in the community in line with the framework 
 
      24          that's been approved by the Federal courts. 
 
      25                    MR. STERNS:  I'm sorry. I'm not going to allow 
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       1          the witness to answer that question. It just seems to 
 
       2          come out of -- seems to come out of nowhere. The -- the 
 
       3          supports are in schedule to the FSA. If you want to ask 
 
       4          something about that, go right ahead, but I just don't 
 
       5          know where that came from. 
 
       6          ---REFUSAL 
 
       7                    MS. CLARKE:  Okay. It comes from Schedule I 
 

       8          but that's okay. 
 
       9                    MR. STERNS:  Oh. Okay. Well, we can all 
 
      10          read -- 
 
      11                    THE DEPONENT:  Again -- 
 
      12                    MR. STERNS:  We can all read Schedule I and I 
 
      13          don't know if there's anything you're asking in addition 
 
      14          to it, or if it's in Schedule I show us where it says 
 

      15          that in Schedule I. 
 
      16                    MS. CLARKE:  No, it's okay. I'm just trying to 
 
      17          make sure that we're all on the same page but if we're 
 
      18          taking the approach of the document says what it says 
 
      19          I'm happy to go down that route. 
 
      20       85           Q.  My -- 
 
      21                    A.  And again, as I said, it has not been 
 

      22          the -- 
 
      23                    MR. STERNS:  Dianne, just -- 
 
      24                    THE DEPONENT:  Oh, sorry. 
 
      25                    MR. STERNS:  Just -- thank you. 
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       1                    MS. CLARKE: 
 
       2       86           Q.  My understanding is that there is a 
 
       3          working group looking at the issues on supports called 
 
       4          the Compensation Wellness Supports Task Team. Are you 
 
       5          familiar with the work of the Task Team? 
 
       6                    A.  No. 
 
       7       87           Q.  I shared with your counsel, or counsel 
 

       8          this morning, which Mr. Taylor will pull up now, a 
 
       9          screenshot of a calendar invite and some of the 
 
      10          documents that were attached to the calendar invite in 
 
      11          relation to the Supports Task Team. Did you have an 
 
      12          opportunity to review those today? 
 
      13                    A.  I had a quick look but it is not something 
 
      14          I'm familiar with and I asked Karen, because she was on 
 

      15          the e-mail, Karen Osachoff from my firm, and she was on 
 
      16          a personal leave for a couple of months up until the 
 
      17          Federal Court approval so she's not aware of this either 
 
      18          and she didn't get the report that you asked me to look 
 
      19          at so yeah, I'm not aware of this. 
 
      20       88           Q.  It's my understanding that a number of 
 
      21          folks from the Assembly of First Nations have been 
 

      22          attending these meetings in relation to supports. Is 
 
      23          that your understanding? 
 
      24                    A.  The Assembly of First Nations have 
 
      25          different meetings for different purposes but as far as 
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       1          the implementation of Schedule I it is no longer the 
 
       2          Assembly of First Nations people identified here that 
 
       3          are responsible. It is now part of the working group 
 
       4          that is now being managed by and we're now reporting to 
 
       5          the Settlement Implementation Committee since they've 
 
       6          been approved since November 16th, so the work of this 
 
       7          group I am not aware of and if they did meet it hasn't 
 

       8          come to the working group presently or maybe it has, but 
 
       9          there are definitely a working group on Schedule I. 
 
      10       89           Q.  Okay. And so that working group that 
 
      11          you're speaking about working on Schedule I, that is a 
 
      12          class action working group or can you explain what that 
 
      13          working group is? 
 
      14                    A.  Yes. It is the parties. It's the Mushoom 
 

      15          group, the AFN legal team and management, as well as 
 
      16          Canada, and after we're finished -- oh. After we're 
 
      17          finished, and for specific Deloitte stuff we've been 
 
      18          meeting with Deloitte, after we're finished, and I think 
 
      19          we've been reporting this to the parties and the Caring 
 
      20          Society, we intend to come back as a full group and 
 
      21          discuss, you know, Schedule I in more detail and we will 
 

      22          definitely be including the Caring Society. 
 
      23       90           Q.  So I do -- I appreciate that you saw this 
 
      24          document today for the first time but I do have some 
 
      25          questions about what's in the minutes from October 20th 
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1 and it would seem to me, based on your -- 

2 A. But I'm wondering, I don't even know if

3 they're real minutes. I've never seen them before. Like, 

4 I can't verify any of this information so I'll be 

5 reading something that you tell me is intended for 

6 whatever purpose but I don't know what it is, and you 

7 also see that nobody from the legal team attended this 

8 meeting. That's not in this record, including AFN 

9 in-house counsel. 

10 91 Q. Yes. My understanding is that there have

11 been four meetings of this Task Force and that no 

12 lawyers were participating in those meetings but that 

13 multiple folks from the Assembly of First Nations were 

14 in attendance. 

15 A. Again...

16 92 Q. The action items that are listed in this

17 -- these minutes of -- these minutes - I was going to 

18 call them minutes of settlement but that's not what they 

19 are. They're just minutes from the meeting - seem to 

20 discuss the various services and supports that are set 

21 out in Schedule I. Do you have any information about the 

22 action items that are found in these? 

23 A. No.

24 93 Q. Okay.

25 A. We have our own separate process, since
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1 the final settlement has been approved by the Court, and 

2 we have our own process with action items, et cetera, so 

3 on and so forth. I have not been to all those meetings. 

4 Again, I didn't make it a part of my affidavit because 

5 it's not part of our motion, the plan for the supports. 

6 Just that we're working on it. 

7 94 Q. Can you, Mr. Taylor, scroll to the next

8 document?  The holistic wellness supports relating to 

9 compensation?  Is this a document you've seen before, 

10 Ms. Corbiere? 

11 A. No.

12 95 Q. In this document there are funding

13 allocations for the various components related to the 

14 delivery of supports so, for example, under component 

15 one, the funding allocation is 6.34 million over the 

16 first year. Do you see that? 

17 A. For the first time.

18 96 Q. So this component of the schedule is not

19 something that you're familiar with? 

20 A. No.

21 97 Q. And the funding allocation, do you know

22 where that comes from? 

23 A. I'm not aware of the funding allocations

24 that are identified here. So you're just going to get me 

25 to walk through a document that I haven't seen before 
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1 until today. 

2 98 Q. In the work that the class action parties

3 group is doing on supports, is there a component for 

4 surge capacity for service coordination? 

5 A. I am not prepared and I didn't prepare in

6 my affidavit to turn my mind to the details of the 

7 supports because it's premature, it's still a work in 

8 progress. We will be coming to the table with a supports 

9 plan, communication materials, and all of your questions 

10 can be answered then and that is not happening today. It 

11 will be able to happen very soon though because what 

12 we're hearing is, as you said, people want, you know, 

13 clarity and more supports and they want them to be clear 

14 and rolled out before the claims process begins and 

15 we're now looking at a claims process that might not 

16 begin for six months, so we have a lot of work to do to 

17 get ready to deliver on these supports. 

18 99 Q. Okay. Can we just go off the record for

19 five minutes?  I'm just going to review my notes, Ms. 

20 Corbiere, and subject to some small followups we may be 

21 done so if we can just go off, please. 

22 ---Off the Record at 3:06 p.m. to 3:09 p.m. 

23 MS. CLARKE:  So we'd just like to mark the 

24 last exhibit, just for identification purposes only, and 

25 we can provide that to you, Madam Reporter, after we're 
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1 done here. Subject to any reply, questions from my 

2 friends, Mr. Sterns, I'm finished. 

3 EXHIBIT A:  Screenshot of E-Mail. 

4 MR. STERNS:  No questions from me. Thank you. 

5 ---Whereupon the Examination Adjourned at 3:10 p.m. 

6 

7 

8 

9 I HEREBY CERTIFY THE FOREGOING 
to be a true and accurate 

10 transcription of my shorthand notes 
to the best of my skill and ability. 

11 

12 
___________________________ 

13 Marcy Lancaster, C.S.R. 

14 

15 Reproductions of this transcript are in direct violation 
of O.R. 587/91 Administration of Justice Act January 1, 

16 1990, and are not certified without the original 
signature of the Court Reporter 

17 
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         1          -- Upon commencing at 1:05 p.m. 
 
         2          JOELLE GOTT; Affirmed 
 
         3          CROSS-EXAMINATION BY MS. CLARKE: 
 
         4     1              Q.  Good afternoon, Ms. Gott.  My name is 
 
         5          Sarah Clarke, and I'm counsel with the First Nations 
 
         6          Child and Family Caring Society.  You're a partner at 
 

         7          Deloitte LLP?  Is that correct? 
 
         8                    A.  Correct. 
 
         9     2              Q.  In the Financial Advisory Sources Group. 
 
        10                    A.  Correct. 
 
        11     3              Q.  And you are currently part of Deloitte's 
 
        12          team operating as the Administrator in this proceeding. 
 
        13                    A.  Correct. 
 

        14     4              Q.  You swore an Affidavit on April 12, 2004? 
 
        15                    A.  Correct. 
 
        16     5              Q.  And do you have access to that document? 
 
        17                    A.  2024? 
 
        18     6              Q.  What did I say? 
 
        19                    A.  I thought you said 2004. 
 
        20     7              Q.  2024.  2024, sorry.  Do you have that with 
 

        21          you today? 
 
        22                    A.  Yes. 
 
        23                    MR. CHEN:  We have it on the screen. 
 
        24                    BY MS. CLARKE: 
 
        25     8              Q.  Okay.  And that Affidavit was sworn in 
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         1          support of the claims process for the Removed Child 
 
         2          Class and the Removed Child Family Class, correct? 
 
         3                    A.  Correct. 
 
         4     9              Q.  What is your specific role in the 
 
         5          Administrator's team? 
 
         6                    A.  So I, as a co-lead, oversee the Deloitte's 
 

         7          role as the Administrator on this matter, with my 
 
         8          co-leads, and am responsible for the delivery of the 
 
         9          administration on behalf of Deloitte. 
 
        10     10             Q.  Now, in your April 12 Affidavit you set 
 
        11          out in various places engagement and discussions that 
 
        12          Deloitte has had with the parties and sometimes with the 
 
        13          Caring Society, correct? 
 

        14                    A.  Correct. 
 
        15     11             Q.  And you'll agree with me that the Caring 
 
        16          Society has provided some feedback to Deloitte on a 
 
        17          number of issues over the last 10 or 12 months. 
 
        18                    A.  Correct. 
 
        19     12             Q.  And one of those issues that we provided 
 
        20          feedback on in terms of to Deloitte has been how to 
 

        21          engage with some of the Child Welfare agencies, correct? 
 
        22                    A.  Correct. 
 
        23     13             Q.  And you'll recall that the Caring Society 
 
        24          suggested that Deloitte engage with some of the Child 
 
        25          Welfare agencies after certain preliminary steps be 
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         1          undertaken before sitting down with the agencies. 
 
         2                    A.  Correct. 
 
         3     14             Q.  Okay.  So I'm showing you an email dated 
 
         4          September 11, 2023 from me to you, as well as other 
 
         5          members of your team, and Class counsel. 
 
         6                    MR. CHEN:  Can we just get a moment to... 
 

         7                    BY MS. CLARKE: 
 
         8     15             Q.  Do you recall receiving this email? 
 
         9                    A.  I don't recall receiving it, but I'm sure 
 
        10          I did. 
 
        11     16             Q.  I just want to go through some of the 
 
        12          items on this list. 
 
        13                    A.  M'hm. 
 

        14     17             Q.  Specifically bullet number three: 
 
        15                    Preparation of a logic model 
 
        16                    regarding where the necessary 
 
        17                    records are likely held based on 
 
        18                    when the various agencies received 
 
        19                    delegation versus provincial 
 
        20                    records. 
 

        21          Do you recall whether Deloitte undertook any of that 
 
        22          preparation? 
 
        23                    A.  Not specifically, no. 
 
        24     18             Q.  What about two bullets down: 
 
        25                    Overview of the voluntary placement 
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         1                    agreement provisions in each CFS 
 
         2                    statute going back to 1991. 
 
         3          Do you recall whether or not Deloitte undertook any of 
 
         4          that work? 
 
         5                    A.  I don't believe it did. 
 
         6     19             Q.  And with respect to the last bullet: 
 

         7                    Overview of the ACF 7G 
 
         8                    recommendations and how those apply 
 
         9                    to the distribution protocol 
 
        10                    process. 
 
        11          Do you recall whether or not anyone on your team 
 
        12          undertook that work? 
 
        13                    A.  Yes, that was...(inaudible). 
 

        14                    THE COURT REPORTER:  Sorry, I didn't hear the 
 
        15          answer. 
 
        16                    THE DEPONENT:  Yes, that was reviewed by 
 
        17          members of the team. 
 
        18                    THE COURT REPORTER:  Thank you. 
 
        19                    MS. CLARKE:  So I'd like to mark that email as 
 
        20          Exhibit 1. 
 

        21                    THE COURT REPORTER:  Exhibit No. 1 marked in 
 
        22          evidence. 
 
        23          -- EXHIBIT NO. 1:  September 11/23 email 
 
        24                    BY MS. CLARKE: 
 
        25     20             Q.  Now, you'll agree with me that another 
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         1          area that the Caring Society provided feedback was on 
 
         2          supports, and in particular the navigational supports 
 
         3          that Deloitte will be providing under the Settlement 
 
         4          Agreement, correct? 
 
         5                    A.  Correct. 
 
         6     21             Q.  So I'm showing you an email dated 
 

         7          September 6, 2023.  And this is an email from me to you 
 
         8          and various Class Actions counsel with an attachment, 
 
         9          you'll see behind it, called "Caring Society Advice for 
 
        10          Class Counsel, Deloitte and Argyle".  And so I'll just 
 
        11          let you review that for a moment. 
 
        12                    MR. CHEN:  Before the witness answers, I just 
 
        13          want to point out, there's a notation in the attachment 
 

        14          section that says "Confidential". 
 
        15                    MS. CLARKE:  Correct. 
 
        16                    MR. CHEN:  As you know, I'm probably a 
 
        17          week-and-a-half into this case, but -- and I don' know 
 
        18          how this email arises, but to the extent there are any 
 
        19          confidentiality issues, I would assume parties that are 
 
        20          attending will raise some objection to these being 
 

        21          marked, as obviously the first one has been marked. 
 
        22                    MS. CLARKE:  Certainly.  So for your 
 
        23          information, we did not include in the exhibit the 
 
        24          confidential draft. 
 
        25                    MR. CHEN:  Okay. 
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         1                    MS. CLARKE:  So that's not attached.  What's 
 
         2          attached to the email is Dr. Blackstock's preparation of 
 
         3          this Caring Society Advice.  So we were very mindful of 
 
         4          that issue, and we've not included that document as an 
 
         5          exhibit. 
 
         6                    MR. CHEN:  Okay, thank you. 
 

         7                    MR. SEDDIGH:  It will all depend on where the 
 
         8          questions are going, right? 
 
         9                    MS. CLARKE:  So just so we're clear, who's -- 
 
        10          you may also be jumping in? 
 
        11                    MR. SEDDIGH:  Yes. 
 
        12                    MS. CLARKE:  Okay.  Is that okay with you? 
 
        13                    MR. CHEN:  That's fine.  I mean, yes, I didn't 
 

        14          expect anyone to, you know, serve a direction to attend, 
 
        15          but I'm not -- I don't think I'm going to fuss over 
 
        16          who's going to ask questions, as long as it's in a 
 
        17          structured fashion. 
 
        18                    MS. CLARKE:  Okay. 
 
        19                    THE COURT REPORTER:  Could I just find out who 
 
        20          that was speaking, then? 
 

        21                    MR. SEDDIGH:  There's only two males in the 
 
        22          room.  The gentleman on the screen is Jonathan Chen. 
 
        23          The other voice, which is me, is outside the screen, is 
 
        24          Mohsen Seddigh.  There's no one else. 
 
        25                    THE COURT REPORTER:  Oh, I thought there was 
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         1          another male there.  Thank you. 
 
         2                    MR. SEDDIGH:  I'll move over so you can see me 
 
         3          as well. 
 
         4                    BY MS. CLARKE: 
 
         5     22             Q.  I would like to ask you some questions 
 
         6          about the Caring Society Advice for Class Counsel 
 

         7          document, which is behind the email. 
 
         8                    A.  M'hm. 
 
         9     23             Q.  And first, just so we're all clear on the 
 
        10          record, when we see the word "navigator" now, is it fair 
 
        11          to say that, in the claims process, that's been replaced 
 
        12          with claim helper or claims helper? 
 
        13                    A.  Umm, yes, but there's other roles as well 
 

        14          as part of navigational supports. 
 
        15     24             Q.  Okay, that's fair.  That's fair.  I want 
 
        16          to ask you some questions about number 2, which talks 
 
        17          about the current allocation strategy with respect to 
 
        18          Navigators. 
 
        19                    A.  M'hm. 
 
        20     25             Q.  Our understanding is that the navigators 
 

        21          are being allocated pursuant to population throughout 
 
        22          the country.  Is that your understanding? 
 
        23                    A.  I'm not sure.  I know there was a 
 
        24          reallocation at one point.  I'm just not sure on what 
 
        25          basis. 
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         1     26             Q.  Do you know whether or not the First 
 
         2          Nations Canadian Incidence Study on Reported Child Abuse 
 
         3          and Neglect was reviewed in consideration of that 
 
         4          reallocation? 
 
         5                    A.  I don't know. 
 
         6     27             Q.  With respect to number 5, are you aware 
 

         7          whether service providers who will be referred to are 
 
         8          aware of the documents that you will be referring them 
 
         9          to and the consent for those referrals? 
 
        10                    A.  When you refer to the service providers -- 
 
        11     28             Q.  When claims helpers refer Class Members to 
 
        12          services, has there been communication with those 
 
        13          service providers regarding those referrals? 
 

        14                    A.  I'm not sure. 
 
        15     29             Q.  With respect to number 6, do you know 
 
        16          whether youth organizations have been consulted in the 
 
        17          development of the claims helpers program or the Claims 
 
        18          helpers' helpers? 
 
        19                    A.  I'm not sure. 
 
        20     30             Q.  Over the page to number 10.  Do you know 
 

        21          whether claims helpers have received any support or 
 
        22          training regarding the needs of persons who are 
 
        23          neuro-diverse, have FASD, have a disability, or are 
 
        24          members of the LGBTQA2S+ communities? 
 
        25                    A.  I'm not aware, but just to clarify, the 
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         1          claims helpers have not been hired yet.  So the training 
 
         2          materials are being developed. 
 
         3     31             Q.  With respect to number 13, do you know 
 
         4          whether the communication plan includes informing groups 
 
         5          like alternative caregivers, teachers, or health workers 
 
         6          who youth may reach out to for assistance as the claims 
 

         7          process unfolds. 
 
         8                    A.  I don't know. 
 
         9                    MS. CLARKE:  I'd like to mark the email and 
 
        10          the Advice document as Exhibit No. 2. 
 
        11                    THE COURT REPORTER:  Exhibit No. 2 marked in 
 
        12          evidence. 
 
        13          -- EXHIBIT NO. 2:  September 6/23 email and Advice 
 

        14                             document 
 
        15                    BY MS. CLARKE: 
 
        16     32             Q.  I'm showing you another email dated 
 
        17          October 3rd, 2023.  This is an email from Dr. Blackstock 
 
        18          to you and to Mr. D. Janvier, who's also at Deloitte, 
 
        19          correct? 
 
        20                    A.  Correct. 
 

        21     33             Q.  Attached to the email is a document 
 
        22          entitled "Child and Youth and Care Records Locations". 
 
        23          If you could just take a moment to review the email and 
 
        24          the document, I just have some questions about it. 
 
        25                    A.  Okay, thank you. 
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         1                    MR. CHEN:  I'll just note for the record the 
 
         2          witness was handed an email with an attachment that was 
 
         3          six pages single-spaced.  I appreciate there are 
 
         4          questions, but keep that in context. 
 
         5                    MS. CLARKE:  Yes, of course, thank you. 
 
         6                    BY MS. CLARKE: 
 

         7     34             Q.  So, first, do you remember receiving this 
 
         8          email? 
 
         9                    A.  I don't remember receiving it, but I'm 
 
        10          sure I did. 
 
        11     35             Q.  And what was your general process when you 
 
        12          received that from Dr. Blackstock on this matter? 
 
        13                    A.  My understanding with respect to 
 

        14          navigation supports and Child Welfare records is, we 
 
        15          would defer to AFN to set up a meeting to discuss these 
 
        16          matters.  And I note Stephanie Wellman from AFN was cc'd 
 
        17          on this. 
 
        18     36             Q.  That's right, correct.  Can I just ask you 
 
        19          a couple of questions about the document, the reference 
 
        20          document.  If you could turn to page 3 of the document. 
 

        21          I just want to focus on the last three bullets on the 
 
        22          page. 
 
        23                    A.  M'hm. 
 
        24     37             Q.  Do you know whether or not these 
 
        25          particular questions were ever asked of the provinces or 
 
 
                       NETWORK REPORTING & MEDIATION - 416-359-0305 
  

74



 
 
 
               May 21, 2024                    J. Gott                      15 
 

 
 
         1          ...(inaudible)...in relation to having better 
 
         2          understandings of the records? 
 
         3                    A.  There was discussions with Canada around a 
 
         4          process undertaken on another class action to confirm 
 
         5          children removed from their families, Indigenous 
 
         6          children. 
 

         7     38             Q.  But do you know whether or not there were 
 
         8          ever discussions directly with the provinces where the 
 
         9          provinces were actually doing the removal and Services 
 
        10          Canada was funding replacement? 
 
        11                    A.  Other than with the Attorney Generals of 
 
        12          each province, I'm not aware. 
 
        13     39             Q.  Just over the page, there's a suggested 
 

        14          question about the accuracy of Child in Care records 
 
        15          from mainstream agencies.  Do you know whether or not 
 
        16          there were ever discussions with mainstream agencies 
 
        17          that were removing children from Reserve with respect to 
 
        18          their views about records? 
 
        19                    A.  I'm not aware. 
 
        20     40             Q.  And finally over to page 5, do you know 
 

        21          whether or not there were ever any discussions with 
 
        22          FNCFS agencies regarding their views about the accuracy 
 
        23          of the records for children in care? 
 
        24                    A.  I'm not aware. 
 
        25                    MS. CLARKE:  And if we could mark the email 
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         1          and attachment as Exhibit 3, please. 
 
         2                    THE COURT REPORTER:  Exhibit No. 3 marked in 
 
         3          evidence. 
 
         4          -- EXHIBIT NO. 3:  October 3/23 email and Child & Youth 
 
         5                             Records attachment 
 
         6                    MR. CHEN:  I think you have a couple more 
 

         7          emails, maybe not.  I don't want to repeat this too many 
 
         8          times, but being new to it, I assume these emails are 
 
         9          not complete in the sense that they don't contain all of 
 
        10          the correspondence back and forth?  Is that right? 
 
        11                    MS. CLARKE:  Some of them have threads, and 
 
        12          some of them are direct emails from -- for example, that 
 
        13          is a direct email from Dr. Blackstock's...(inaudible). 
 

        14                    MR. CHEN:  I just want to make sure the Court 
 
        15          has the context of the report.  That's my -- 
 
        16                    MS. CLARKE:  Fair enough.  If the reading is 
 
        17          getting too much and you want to go off the record to do 
 
        18          that, that's fine with me. 
 
        19                    MR. CHEN:  It probably will speed things up if 
 
        20          there's an email you want her to look at.  It's up to 
 

        21          you though. 
 
        22                    MS. CLARKE:  I booked the whole afternoon. 
 
        23                    BY MS. CLARKE: 
 
        24     41             Q.  Okay, I am showing you another email now, 
 
        25          a shorter one, dated November 1, 2023.  This is an email 
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         1          from Dr. Blackstock to you and Mr. Janvier regarding 
 
         2          follow up on her Advice document and her October 3rd 
 
         3          document that we just looked at.  Do you recall 
 
         4          receiving this email? 
 
         5                    A.  I don't recall, but I'm sure I received 
 
         6          it. 
 

         7     42             Q.  Do you recall whether you ever responded 
 
         8          to Dr. Blackstock directly in relation to this email? 
 
         9                    A.  I don't recall.  I do know that we would 
 
        10          defer to AFN to set up any meetings with the Caring 
 
        11          Society on the topics of the navigators. 
 
        12     43             Q.  So does that mean that no one from 
 
        13          Deloitte would have provided direct feedback to the 
 

        14          Caring Society in relation to the suggestion it was 
 
        15          making? 
 
        16                    A.  I don't believe I responded.  I can't 
 
        17          speak for Mr. Janvier. 
 
        18     44             Q.  But in terms of your understanding that 
 
        19          you would defer to AFN, does that mean that Deloitte 
 
        20          would not be substantively responding to the feedback 
 

        21          that the Caring Society was providing? 
 
        22                    A.  Again, I don't believe I sent any direct 
 
        23          feedback, but I can't speak to Mr. Janvier's responses. 
 
        24                    MS. CLARKE:  Okay.  If we can mark that 
 
        25          November 1, 2023 email as Exhibit 4. 
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         1                    THE COURT REPORTER:  Exhibit No. 4 marked in 
 
         2          evidence. 
 
         3          -- EXHIBIT NO. 4:  November 1/23 email 
 
         4                    BY MS. CLARKE: 
 
         5     45             Q.  I'm going to suggest to you, Ms. Gott, 
 
         6          that the Caring Society attempted to meet with Deloitte 
 

         7          on a number of occasions throughout the fall of 2023 to 
 
         8          discuss both the navigational supports and issues of the 
 
         9          Child Welfare records. 
 
        10                    MR. CHEN:  Can you be a bit more precise with 
 
        11          that question? 
 
        12                    MS. CLARKE:  I can. 
 
        13                    BY MS. CLARKE: 
 

        14     46             Q.  There were a number of emails that came 
 
        15          from either Dr. Blackstock or members of the Caring 
 
        16          Society legal team.  Well, let me put it this way:  Do 
 
        17          you recall that there were a number of emails, including 
 
        18          the email that we just looked at, that came from either 
 
        19          Dr. Blackstock or members of the Caring Society legal 
 
        20          team attempting to meet with Deloitte to discuss the 
 

        21          navigational supports as well as the Child Welfare 
 
        22          records issue? 
 
        23                    MR. CHEN:  I don't mean to be -- I hope I'm 
 
        24          not coming off as...(inaudible).  If you're referring to 
 
        25          emails, perhaps you could just show her the email? 
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         1                    MS. CLARKE:  I can.  It's an 11-page email 
 
         2          thread that goes back between September and December of 
 
         3          2023, and -- or 2023, and I was trying to save us from 
 
         4          reviewing an 11-page email thread.  I just wanted to 
 
         5          know if the witness recalls that there were emails 
 
         6          attempting to meet with Deloitte to talk about these 
 

         7          issues. 
 
         8                    MR. CHEN:  Sure...(inaudible). 
 
         9                    THE DEPONENT:  I do recollect there was 
 
        10          outreach from the Caring Society and Deloitte regarding 
 
        11          navigators and Child Welfare...(inaudible). 
 
        12                    BY MS. CLARKE: 
 
        13     47             Q.  And you'll agree with me that we never had 
 

        14          anything about those issues, just Deloitte and the 
 
        15          Caring Society. 
 
        16                    A.  I don't believe so.  As I stated, I 
 
        17          believe the approach was that we would defer to the AFN 
 
        18          to organize those meetings. 
 
        19     48             Q.  Okay.  Now, in terms of the claim process 
 
        20          itself, as you set out in your Affidavit, Deloitte 
 

        21          engaged with the Caring Society on the development of 
 
        22          the claims process along with the other Class Action 
 
        23          parties.  And that's set out in paragraph 8 of your 
 
        24          Affidavit. 
 
        25                    A.  Correct. 
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         1     49             Q.  And paragraph 8 has a number of sub 
 
         2          numbered paragraphs where you set out the various issues 
 
         3          and timings of meetings, et cetera. 
 
         4                    A.  Correct. 
 
         5     50             Q.  Do you recall that in January of 2024 the 
 
         6          Caring Society provided written feedback on the claims 
 

         7          process document? 
 
         8                    A.  I don't recall that it was that date, but 
 
         9          I know we received written feedback. 
 
        10     51             Q.  So I'm going to show you an email dated 
 
        11          January 18, 2024, which was sent to you and various 
 
        12          counsel for the Class Action parties.  Do you recall 
 
        13          receiving this email? 
 

        14                    A.  I don't recall receiving it.  I'm sure I 
 
        15          did receive it. 
 
        16     52             Q.  When you say you don't recall, do you mean 
 
        17          you don't recall the specific day you received it, or 
 
        18          you have no recollection of the content of this email 
 
        19          whatsoever? 
 
        20                    A.  I recollect that the Caring Society had 
 

        21          commented with these concerns.  I don't recollect the 
 
        22          specific email. 
 
        23     53             Q.  And do you know whether or not these 
 
        24          concerns were considered by Deloitte as it was preparing 
 
        25          to discharge its duties as the Administrator under the 
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         1          final Settlement Agreement? 
 
         2                    A.  The comments would have been collected and 
 
         3          reviewed with the sub-committee and then executed as 
 
         4          directed by the sub-committee. 
 
         5     54             Q.  So would part of Deloitte's role in those 
 
         6          discussions have been to bring this feedback forward? 
 

         7          Would that have been the expectation? 
 
         8                    A.  When I look at the addressee on this, 
 
         9          there are members of the sub-committee, so they would be 
 
        10          aware. 
 
        11     55             Q.  But was that your -- were you involved in 
 
        12          bringing forward these concerns? 
 
        13                    A.  Not necessarily. 
 

        14     56             Q.  Would someone on the Deloitte team have 
 
        15          been pinpointed to bring these concerns forward? 
 
        16                    A.  Not necessarily, given that the 
 
        17          sub-committee members were included in this email.  And 
 
        18          we also had a working draft of the distribution protocol 
 
        19          that the parties and the Caring Society had access to, 
 
        20          to provide comments that everybody could view as well. 
 

        21          Correct. 
 
        22     57             Q.  And I'll just note for the record that 
 
        23          this email attached to that draft claims process, we did 
 
        24          not provide it here. 
 
        25                    A.  M'hm. 
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         1     58             Q.  Because it was a work in progress at that 
 
         2          time. 
 
         3                    A.  Okay. 
 
         4                    MR. CHEN:  Thank you. 
 
         5                    MS. CLARKE:  Okay.  So I'd like to mark this 
 
         6          email as Exhibit No. 5. 
 

         7                    THE COURT REPORTER:  Exhibit No. 5 marked in 
 
         8          evidence. 
 
         9          -- EXHIBIT NO. 5:  January 18/24 email 
 
        10                    BY MS. CLARKE: 
 
        11     59             Q.  Do you recall, Ms. Gott, that following 
 
        12          the Caring Society's comments on the claims process 
 
        13          document, that Sotos wrote to the Caring Society in 
 

        14          response to the comments that had been made on the draft 
 
        15          claims process?  Do you recall that generally? 
 
        16                    A.  Can you rephrase that or repeat that? 
 
        17     60             Q.  That did not come out eloquently, I 
 
        18          apologize.  Why don't I just show you the letter.  So 
 
        19          I'm showing you a letter dated February 2nd, 2024, 
 
        20          addressed to the Caring Society, in relation to the 
 

        21          email that we just looked at.  So take a moment to look 
 
        22          at that. 
 
        23                    A.  Okay.  Thank you. 
 
        24     61             Q.  First, do you recall -- I see that you're 
 
        25          cc'd on the last page of the letter.  Do you recall 
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         1          receiving this letter? 
 
         2                    A.  Yes. 
 
         3     62             Q.  Were you consulted about the contents of 
 
         4          this letter? 
 
         5                    A.  No. 
 
         6     63             Q.  Do you know whether or not anyone at 
 

         7          Deloitte was consulted about the contents of this 
 
         8          letter? 
 
         9                    A.  I don't. 
 
        10                    MS. CLARKE:  Okay.  I'd like to mark this as 
 
        11          the next exhibit, Exhibit No. 6. 
 
        12                    THE COURT REPORTER:  Exhibit No. 6 marked in 
 
        13          evidence. 
 

        14          -- EXHIBIT NO. 6:  February 2/24 letter 
 
        15                    BY MS. CLARKE: 
 
        16     64             Q.  You may recall, Ms. Gott, that the Caring 
 
        17          Society then responded to the Sotos letter on 
 
        18          February 15th, 2024, and you were also copied on that 
 
        19          correspondence. 
 
        20                    A.  Thank you. 
 

        21     65             Q.  Do you recall receiving this letter? 
 
        22                    A.  Yes. 
 
        23     66             Q.  And do you recall whether or not Deloitte 
 
        24          shared any of the concerns raised in this letter with 
 
        25          Class Counsel? 
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         1                    A.  After receiving this letter we shared 
 
         2          concerns with Class Counsel? 
 
         3     67             Q.  Did you raise further concerns with Class 
 
         4          Counsel from anything raised in this letter? 
 
         5                    A.  I don't recall. 
 
         6                    MS. CLARKE:  Okay.  I'd like to mark this 
 

         7          letter and the attached...(inaudible)... as Exhibit 7. 
 
         8                    THE COURT REPORTER:  Exhibit 7 marked in 
 
         9          evidence. 
 
        10          -- EXHIBIT NO. 7:  February 15/24 email and 
 
        11                             attachment 
 
        12                    MS. CLARKE:  So those are all the exhibits.  I 
 
        13          have some more questions about your Affidavit, but if 
 

        14          you'd like to take a break, I'm happy to take a break. 
 
        15                    MR. CHEN:  It's up to the witness, but before 
 
        16          we leave this document, I raised the concern about the 
 
        17          completeness.  I take it...(inaudible)...correspondence 
 
        18          and that's the end of it? 
 
        19                    MS. CLARKE:  That is the end of that 
 
        20          correspondence, yes. 
 

        21                    MR. CHEN:  Like, the entire discussion, or 
 
        22          just this correspondence?  There's no followup to this 
 
        23          letter, is basically what I -- 
 
        24                    MS. CLARKE:  Not that I recall.  We can check 
 
        25          on the break for you. 
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         1                    MR. CHEN:  Thank you.  That's all.  That's the 
 
         2          only reassurance. 
 
         3                    MS. CLARKE:  We can check on that for you. 
 
         4          Okay.  Would you like to take a break? 
 
         5                    THE DEPONENT:  I'm fine to keep going. 
 
         6                    MS. CLARKE:  Okay. 
 

         7                    MR. SEDDIGH:  Before we go on break, I had a 
 
         8          comment for the record.  Okay?  And it's an objection to 
 
         9          you effectively splitting your case, putting in your 
 
        10          responding materials on cross-examination, putting 
 
        11          voluminous evidence as part of the -- this evidence as 
 
        12          cross-examination. 
 
        13                    I'll confer with my colleagues and the parties 
 

        14          in terms of the fairness, the fair process and issues 
 
        15          that raises, in terms of after the reply is delivered, 
 
        16          raise certain issues in the responding motion record. 
 
        17          And on this last cross-examination, effectively past the 
 
        18          deadline of which we have to seek an extension from 
 
        19          because of the witness's availability, you have put most 
 
        20          of the issues into the record that our reply record is 
 

        21          obviously may or may not be necessarily responsive to. 
 
        22                    I just want to make sure I flag that for the 
 
        23          record.  And I'll confer, and I'll say, you know, we're 
 
        24          also dealing with a situation where any disruption to 
 
        25          the schedule causes delay, which puts us in a very tough 
 
 
                       NETWORK REPORTING & MEDIATION - 416-359-0305 
  

85



 
 
 
               May 21, 2024                    J. Gott                      26 
 

 
 
         1          position.  But I just want to make sure that objection 
 
         2          is clear on the record.  If you want to take a break 
 
         3          now, I'm done with my objection. 
 
         4                    MS. CLARKE:  That's okay, I don't need to take 
 
         5          a break.  Just so we're all clear, all of the evidence 
 
         6          that we just put to the witness is in response to her 
 

         7          specific Affidavit, where she's raised in a number of 
 
         8          places throughout her evidence engagement of the Caring 
 
         9          Society on the specific development of the Claims 
 
        10          process.  And we're entitled to test her evidence on -- 
 
        11                    MR. SEDDIGH:  For sure. 
 
        12                    MS. CLARKE:  -- cross-examination on the 
 
        13          Affidavit because of the way that her evidence has gone 
 

        14          in. 
 
        15                    MR. SEDDIGH:  Yes, but you put in a responding 
 
        16          record with...(inaudible)...any of this, and that's 
 
        17          generally where you do it, so that if there's anything 
 
        18          to be addressed, it can be addressed in reply.  I think 
 
        19          we both made -- 
 
        20                    MS. CLARKE:  I think we put our positions on 
 

        21          the record, and if we have to follow up with each other 
 
        22          as we move forward, we will do that.  Thank you. 
 
        23                    BY MS. CLARKE: 
 
        24     68             Q.  Okay.  I want to now ask you some 
 
        25          questions about the Claims process and the 
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         1          Administrator's duties as you've set out in your 
 
         2          Affidavit.  So if you could turn first to page 8 of your 
 
         3          Affidavit, which is paragraph 14, and then there are 
 
         4          some sub-paragraphs that I'd like to look at.  So in 
 
         5          paragraph 14 -- 
 
         6                    A.  Let me just get there. 
 

         7                    MR. CHEN:  ...(inaudible)...page 7. 
 
         8                    BY MS. CLARKE: 
 
         9     69             Q.  You're right.  So just starting at the 
 
        10          bottom of the page, if you just want to review 
 
        11          (a)(iii),(iv) and (v) specifically.  I just have some 
 
        12          questions about those.  So my understanding -- 
 
        13                    A.  Okay. 
 

        14     70             Q.  -- from that is that you're putting 
 
        15          forward some of the planned activities required for the 
 
        16          Administrator's duties that are set out in the FSA.  And 
 
        17          those include things such as: 
 
        18                    Planning to ensure staffing for the 
 
        19                    performance of our duties under the 
 
        20                    FSA, including the provision of 
 

        21                    adequate training and instructing 
 
        22                    of personnel; 
 
        23                    Planning for First Nations 
 
        24                    participation and the reflection of 
 
        25                    First Nations perspectives, 
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         1                    appropriate cultural knowledge, use 
 
         2                    of proper experts, and a 
 
         3                    trauma-informed and child- and 
 
         4                    youth-focused approach to the 
 
         5                    Class. 
 
         6          And then in (v): 
 

         7                    Planning for preparation of Claims 
 
         8                    Helpers as part of navigational 
 
         9                    supports to Class Members in the 
 
        10                    Claims Process as outlined in the 
 
        11                    FSA. 
 
        12          So first with respect to sub-paragraph (iii), which is 
 
        13          the planning duties, do you know what training 
 

        14          specifically is going to be offered in relation to Child 
 
        15          Welfare? 
 
        16                    A.  Partially, yes.  We have a program that's 
 
        17          being developed by Dr. Lana Potts regarding First Nation 
 
        18          history and then the Child Welfare system that all our 
 
        19          staff, including navigational supports, will be required 
 
        20          to take. 
 

        21                    There will be 4 Seasons of Learning 
 
        22          Reconciliation that's offered by the First Nation 
 
        23          University that all the staff, including the 
 
        24          navigational supports, will be provided. 
 
        25                    There is also other training that will happen 
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         1          specifically for the claims helpers that's being 
 
         2          designed currently, and other training as deemed 
 
         3          necessary. 
 
         4     71             Q.  And who is designing the training for the 
 
         5          claims helpers? 
 
         6                    A.  That would be combination of the lead team 
 

         7          Shenday (ph.) and Dr. Lana Potts, as well as our 
 
         8          communications partner Argyle Communications. 
 
         9     72             Q.  And when will the training, the initial 
 
        10          training that you spoke about for all the staff, when 
 
        11          will that be launched? 
 
        12                    A.  The 4 Seasons of Reconciliation is already 
 
        13          launched.  That's existing.  And the training that's 
 

        14          being developed by Dr. Potts is in the process of being 
 
        15          developed.  I'm not sure when it will be released. 
 
        16     73             Q.  And in sub-paragraph (iv) then, you speak 
 
        17          about use of experts and trauma-informed and a child- 
 
        18          and youth-focused approach.  Who is doing the piece 
 
        19          around the trauma-informed approach? 
 
        20                    A.  We have a psychiatrist as a subject matter 
 

        21          expert we are liaising with. 
 
        22     74             Q.  Do you know who that is? 
 
        23                    A.  I don't have...(inaudible).  We also are 
 
        24          relying on our child welfare expert within Deloittes in 
 
        25          terms of our child welfare...(inaudible)...for lack of a 
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         1          better word. 
 
         2                    THE COURT REPORTER:  Keep your voice up, 
 
         3          please. 
 
         4                    THE DEPONENT:  Sorry.  Our child welfare 
 
         5          leader of Deloitte Canada. 
 
         6                    BY MS. CLARKE: 
 

         7     75             Q.  Can you remind me who that is? 
 
         8                    A.  Her name is Alexis Martin, I believe. 
 
         9     76             Q.  And then just with respect to 
 
        10          sub-paragraph (v) and the claims helpers, how many 
 
        11          claims helpers are going to be required, if you know? 
 
        12                    A.  Last count, I believe just under 200 
 
        13          initially. 
 

        14     77             Q.  And when will the hiring be complete? 
 
        15                    A.  Depends on when the launch date is set, 
 
        16          but well in advance of the launch date to be sure that 
 
        17          they're ready to assist the Claimants. 
 
        18     78             Q.  Okay.  If you can turn to paragraph 16 of 
 
        19          your Affidavit, which starts at the bottom of page 14. 
 
        20                    A.  Okay. 
 

        21     79             Q.  Okay.  And you talk a little bit about the 
 
        22          work involved in crafting the proposed claims process, 
 
        23          including a): 
 
        24                    The process to identify eligible 
 
        25                    Class Members and grounds for 
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         1                    denial of eligibility under the 
 
         2                    FSA. 
 
         3          And lower down in (d): 
 
         4                    Verification of eligibility 
 
         5                    criteria - First Nations 
 
         6                    individuals, parents/grandparents, 
 

         7                    ordinarily resident, circumstances 
 
         8                    and funding of removal/placement. 
 
         9          Now, under the claims process that is being put forward 
 
        10          to the Court, you'll agree with me that eligibility is 
 
        11          directly tied to a Removed Child being located on the 
 
        12          ISC database. 
 
        13                    A.  Say that again, please? 
 

        14     80             Q.  In order to be approved as a eligible or 
 
        15          an approved Removed Child Class Member under the claims 
 
        16          process, that child must be located on the ISC database, 
 
        17          correct? 
 
        18                    MR. CHEN:  I wonder if it's easier to bring up 
 
        19          the claims process -- 
 
        20                    MS. CLARKE:  Sure. 
 

        21                    MR. CHEN:  -- and draw us to something 
 
        22          specific -- 
 
        23                    MS. CLARKE:  Sure. 
 
        24                    MR. CHEN:  -- so we can see it? 
 
        25                    MS. CLARKE:  So that's found at section 4.4 of 
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         1          the claims process. 
 
         2                    MR. CHEN:  Do you have 4.4 up?  Oh, it's on 
 
         3          the screen. 
 
         4                    BY MS. CLARKE: 
 
         5     81             Q.  So is your understanding that in order for 
 
         6          the Administrator to approve a Claimant, that for the 
 

         7          Removed Child Class only, I'm speaking about 
 
         8          the...(inaudible)...first -- 
 
         9                    A.  Yes. 
 
        10     82             Q.  -- that Removed Child Class Member's 
 
        11          identifying information will need to be on the ISC 
 
        12          database. 
 
        13                    A.  Currently, yes. 
 

        14                    MR. CHEN:  I take it you're not asking for a 
 
        15          legal interpretation?  Obviously the Settlement 
 
        16          Agreement says -- about the claims process says what it 
 
        17          says.  But the witness is not here to interpret the -- 
 
        18          provide a legal interpretation. 
 
        19                    MS. CLARKE:  I'm not asking for a legal 
 
        20          interpretation, but given that the Administrator is 
 

        21          going to be approving and denying or providing 
 
        22          inconclusive eligibility letters, I think her evidence 
 
        23          on how it works is really important. 
 
        24                    MR. CHEN:  Yes, that's fair.  I just want to 
 
        25          make sure that we're on the same page. 
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         1                    MS. CLARKE:  We're on the same page. 
 
         2                    BY MS. CLARKE: 
 
         3     83             Q.  And if a child's information is not on the 
 
         4          ISC database now, under 4.7, the Administrator will 
 
         5          issue an inconclusive eligibility letter of some kind. 
 
         6          Is that right? 
 

         7                    A.  That is -- 
 
         8                    MR. SEDDIGH:  I'm just going to caution the 
 
         9          witness...(inaudible)... at this time answer some 
 
        10          questions.  Despite what my friend may think is fair, I 
 
        11          will say the document says what it says.  And whatever 
 
        12          you put to this witness is not going to matter.  At the 
 
        13          end of the day, it's a claims process that goes before 
 

        14          the Court.  It's up to the Court.... 
 
        15                    MR. CHEN:  ...(inaudible)...claims process 
 
        16          before the Court? 
 
        17                    MR. SEDDIGH:  She just should be cautious so 
 
        18          that anything you want to extract is not really, at the 
 
        19          end of the day, does not have location for a Class in 
 
        20          terms of how they understand this, how this is 
 

        21          publicized.  The document is a public document.  It says 
 
        22          what it says. 
 
        23                    MR. CHEN:  The only thing I would add is that 
 
        24          -- I completely hear my friend.  I thought you were just 
 
        25          getting her to confirm exactly what is said on some -- 
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         1          the clause itself.  If that's what the intent was, she 
 
         2          can confirm that's what the word says.  I just don't 
 
         3          want you to take anything more than that from what the 
 
         4          witness is saying.  But whether or not there's a value 
 
         5          of getting the witness to confirm that's what the 
 
         6          paragraph says, I will grant you -- 
 

         7                    MS. CLARKE:  I think it's important that the 
 
         8          witness confirm her understanding, as the Administrator, 
 
         9          as someone one who is going to be approving and denying 
 
        10          Claims.  So that's why I'm asking her these questions. 
 
        11                    MR. CHEN:  Right, right.  I think what the 
 
        12          clause says is pretty clear.  I think that's what you 
 
        13          were asking her to confirm. 
 

        14                    MS. CLARKE:  I'm asking her understanding of 
 
        15          what it says.  That's what I'm asking.  So if you're 
 
        16          objecting to me asking her what her understanding of 
 
        17          what this means, let me know.  Because that's what I'm 
 
        18          asking her.  I don't need her to confirm what the words 
 
        19          say on the page.  We can all read it. 
 
        20                    MR. CHEN:  I agree. 
 

        21                    MS. CLARKE:  I'm asking her for her 
 
        22          understanding of what her job's going to be when the 
 
        23          Administrator starts to submit Claims. 
 
        24                    MR. CHEN:  Right.  And I don't know if her 
 
        25          understanding is going to be any different than what the 
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         1          words say.  Perhaps we can just clarify it.  But the 
 
         2          claims process is obviously the claims process. 
 
         3                    BY MS. CLARKE: 
 
         4     84             Q.  So if a Removed Child Class Member submits 
 
         5          a claim to the Administrator, and their information is 
 
         6          not on the ISC database now, they will be deemed 
 

         7          inconclusive, correct? 
 
         8                    MR. CHEN:  Just to clarify, is what you're 
 
         9          asking section 4.7(a)? 
 
        10                    MS. CLARKE:  So part of the issue is that you 
 
        11          have to read it altogether.  You can't really just read 
 
        12          one section.  You have to read the entire eligibility 
 
        13          section together.  So that's partly why I didn't go 
 

        14          directly to the claims process document, because it's 
 
        15          got a lot of different pulleys and levers, and you have 
 
        16          to read it altogether.  So I am asking the witness's 
 
        17          understanding that when the Administrator sees a claims 
 
        18          form and that Removed Child Class's information is not 
 
        19          on the ISC database, that child will be deemed 
 
        20          inconclusive right now. 
 

        21                    MR. CHEN:  Yeah, but isn't that what the 
 
        22          claims process says? 
 
        23                    MS. CLARKE:  I'm asking the witness if that's 
 
        24          her understanding. 
 
        25                    MR. CHEN:  Okay.  So you're asking her to 
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         1          confirm, though, what is on -- 
 
         2                    MS. CLARKE:  I'm not asking her to confirm the 
 
         3          words, Mr. Chen.  I'm asking her to confirm that that's 
 
         4          what the process is going to be if it's approved. 
 
         5                    MR. CHEN:  So I just want to make sure I 
 
         6          understand.  The question is, is her understanding any 
 

         7          different than what the claim process sets out in this 
 
         8          section -- 
 
         9                    MS. CLARKE:  That's not my question.  She can 
 
        10          either answer my question, or you can refuse the 
 
        11          question and we can move on. 
 
        12                    MR. CHEN:  Perhaps you can just ask the 
 
        13          question again.  Because I'm having trouble splitting 
 

        14          the difference here.  Because you're asking exactly what 
 
        15          the clause tells.  You're asking what that clause says. 
 
        16                    MS. CLARKE:  That's your interpretation of my 
 
        17          question.  That's not my question. 
 
        18                    MR. CHEN:  So feel free to ask it again. 
 
        19                    MS. CLARKE:  Okay. 
 
        20                    BY MS. CLARKE: 
 

        21     85             Q.  So if the Administrator receives a claims 
 
        22          form from a Removed Child Class Member and their 
 
        23          information is not on the ISC database, the 
 
        24          Administrator will deem that claim inconclusive, 
 
        25          correct? 
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         1                    MR. SEDDIGH:  No, but again, I think he's 
 
         2          trying to tell you exactly what a caution... 
 
         3          (inaudible)...the page you're on.  If your question is, 
 
         4          'Do you understand your job?' perhaps you could ask 
 
         5          that.  You understand what you need to do.  But in terms 
 
         6          of the details of this, I've heard my friend also saying 
 

         7          it speaks for itself.  It should be -- 
 
         8                    MS. CLARKE:  I'm asking the witness what the 
 
         9          Administrator is going to do when they receive a claims 
 
        10          form with certain information on it, not to read to me 
 
        11          what it says.  If that's her understanding of what the 
 
        12          Administrator is going to do. 
 
        13                    MR. SEDDIGH:  If the Administrator is going to 
 

        14          comply with the claims process? 
 
        15                    MS. CLARKE:  That's not my question. 
 
        16                    MR. CHEN:  No, no, in fairness, I think that 
 
        17          was your question.  What is she going to do when she 
 
        18          receives a certain, you know, claims form.  I'm reading 
 
        19          the claims process, and you're asking what will happen 
 
        20          if a certain claims form comes in. 
 

        21                    MS. CLARKE:  That's right.  I'm asking what 
 
        22          the Administrator is going to do when they get a claims 
 
        23          form with certain information on it.  And they do 
 
        24          multiple steps that are required as part of the claims 
 
        25          process.  What they're then going to do when there's an 
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         1          outcome. 
 
         2                    MR. CHEN:  And, no, the concern I have is just 
 
         3          that it speaks -- the claims process directs the Claims 
 
         4          Administrator specifically what to do when a certain 
 
         5          category of information comes in.  So you're asking -- 
 
         6                    MS. CLARKE:  That's your question.  That's not 
 

         7          my question.  Okay?  My question is, what is the 
 
         8          Administrator going to do under this claims process in 
 
         9          the situation that I have provided to the witness.  She 
 
        10          can answer the question; it can be objected to.  But I'm 
 
        11          not asking the question that you're asking me to ask 
 
        12          her.  I'm asking the question that I'm asking. 
 
        13                    MR. SEDDIGH:  Everyone seems to have a problem 
 

        14          with your question. 
 
        15                    MS. CLARKE:  Then object to the question. 
 
        16          Right?  Object to the question.  If you have a problem 
 
        17          with the question, let's object to the question -- 
 
        18                    MR. CHEN:  No, if I'm not clear, I am 
 
        19          objecting to the question. 
 
        20          OBJECTION 
 

        21                    MS. CLARKE:  Okay. 
 
        22                    MR. CHEN:  I think what you're asking is if 
 
        23          the Claims Administrator is going to deviate in any way 
 
        24          from the claims process. 
 
        25                    MS. CLARKE:  That's not my question, but if 
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         1          you're objecting to the question, I did not understand 
 
         2          it was an objection. 
 
         3                    MR. CHEN:  Maybe that's my fault, but yes. 
 
         4                    MS. CLARKE:  Okay.  I will take that as an 
 
         5          objection.  All right.  Fair enough. 
 
         6                    BY MS. CLARKE: 
 

         7     86             Q.  On the launch date under the claims 
 
         8          process as you currently understand, if a Removed Child 
 
         9          Class Member completes a claims form as required and 
 
        10          provides the Administrator with a Court Order 
 
        11          demonstrating all of the indicia of a Removed Child 
 
        12          Class Member under the FSA, can, from your 
 
        13          understanding, the Administrator approve that claim even 
 

        14          if they're not on the ISC database? 
 
        15                    MR. CHEN:  There's a lot to that question.  I 
 
        16          think I'm going to object on the same basis, because 
 
        17          you're asking, again, what Claims Administrator is going 
 
        18          to do in accordance with the claims process. 
 
        19                    MS. CLARKE:  I'm asking this witness's 
 
        20          understanding of what the Administrator's role will be 
 

        21          when it receives certain information from Class Members, 
 
        22          yes. 
 
        23                    MR. CHEN:  Sorry, is there a specific section 
 
        24          though that you're referring to when you ask that 
 
        25          question? 
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         1                    MS. CLARKE:  I'm referring to the entirety of 
 
         2          section 4. 
 
         3                    MR. CHEN:  The entirety of section 4. 
 
         4                    MS. CLARKE:  Yes. 
 
         5                    MR. CHEN:  I'll object on the same basis if 
 
         6          what you're asking is what the Claims Administrator will 
 

         7          do when certain things happen, and it's covered by the 
 
         8          claim process. 
 
         9          OBJECTION 
 
        10                    MS. CLARKE:  Okay.  I'll take your objection. 
 
        11                    BY MS. CLARKE: 
 
        12     87             Q.  Does the witness want to answer so that we 
 
        13          can deal with it on the motion?  Under 95(2)?  Or would 
 

        14          you prefer to just have her not answer the question? 
 
        15                    MR. CHEN:  Well, let me just -- we'll answer 
 
        16          it under objection. 
 
        17                    MR. SEDDIGH:  Let me ask her, have you ever 
 
        18          seen an Order like that?  Court Order like that? 
 
        19                    THE DEPONENT:  Sorry, what's the question? 
 
        20                    MR. SEDDIGH:  Asked if there's a Court Order 
 

        21          that establishes Class.  I think I heard a hypothetical 
 
        22          about a Court Order that satisfies both... 
 
        23          (inaudible)...eligibility. 
 
        24                    THE COURT REPORTER:  I can't hear the 
 
        25          question. 
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         1                    MR. CHEN:  Do you want to rephrase?  Just so 
 
         2          we're clear, as I said earlier, the question is very 
 
         3          long.  I was expecting you to repeat it again.  There 
 
         4          was a lot of layers to that question. 
 
         5                    MS. CLARKE:  In fairness to this witness, this 
 
         6          witness has a lot of experience in discussing these 
 

         7          issues.  So a lot of what I'm asking her is not new.  In 
 
         8          fairness to you, I understand it's new for you.  But 
 
         9          this is an issue that has been discussed, and if she 
 
        10          would like to answer Mr. Seddigh's question first, I'm 
 
        11          fine with that, which was, have you ever seen a Court 
 
        12          Order that would establish eligibility of a Removed 
 
        13          Child Class Member under the FSA? 
 

        14                    MR. SEDDIGH:  Just to, again, clear the 
 
        15          record, my friend says this is an issue that's been 
 
        16          discussed.  I don't know where that comes from.  I have 
 
        17          personally.  I don't know where this Order that has all 
 
        18          the eligibility issues covered comes from.  I don't know 
 
        19          if the witness has seen one.  Maybe you could ask her if 
 
        20          she's seen anything like this.  But to say this has been 
 

        21          an issue that's been discussed -- 
 
        22                    MS. CLARKE:  In the Caring Society documents 
 
        23          that were provided to the witness today, that she has 
 
        24          been previously provided throughout the fall of 2023, 
 
        25          the issue of Court Orders and records has been raised 
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1 throughout the documentation a number of times. 

2 MR. SEDDIGH:  Speculation is speculation.  Do 

3 you want to put a specific Order to this witness?  Is 

4 there an example of that?  Are you asking a 

 5 hypothetical?  Sorry if I have to interject, but that 

6 then translates into, Oh, there's Court Orders that have 

7 all the answers.  This can't be...(inaudible). 

8 BY MS. CLARKE: 

9 88 Q.  Okay.  So my general understanding of 

10 cross-examination rules is only I can ask the question. 

11 So I'm going to suggest that you don't answer my friend 

12  Mr. Seddigh's question.  I am prepared to rephrase the 

13 question, and you can either try to answer it to the 

14 best -- again, please understand, I'm only asking you 

15 what you know.  If you don't know the answer, you can 

16 say that you don't know, okay?  This is not a memory 

17 test.  I'm only asking you about information that you 

18 know through your experience of working on this 

19 proceeding to date. 

20 So my question is, as the Administrator, is 

21 your understanding that if you were to receive a claims 

22 form from a Removed Child Class Member who is not found 

23 on the ISC database -- are you with me so far? 

24 A. M'hm.

25 89 Q. -- and that Class Member has provided the
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         1          Administrator with a Court Order indicating that they 
 
         2          have satisfied the requirements of the FSA for 
 
         3          eligibility, could the Administrator approve that claim? 
 
         4                    MR. SEDDIGH:  The Court Order point confuses 
 
         5          me.  What Court Order are you speaking of? 
 
         6                    MS. CLARKE:  A child protection court order. 
 

         7          A provincial court that sets out that a child was 
 
         8          removed from their Reserve and placed in an ISC-funded 
 
         9          placement. 
 
        10                    MR. SEDDIGH:  And to date has there been a 
 
        11          Court Order of that kind?  Obviously, they would know. 
 
        12                    MS. CLARKE:  I'm sorry, no.  So can I just ask 
 
        13          if the witness understands the question? 
 

        14                    MR. SEDDIGH:  Go ahead. 
 
        15                    BY MS. CLARKE: 
 
        16     90             Q.  Do you understand the question? 
 
        17                    A.  I think I understand the question. 
 
        18     91             Q.  Okay. 
 
        19                       
 
        20           
 

        21     92             Q.  Okay. 
 
        22                       
 
        23           
 
        24     93             Q.  Thank you.  So I'll come back to my 
 
        25          question if that's okay.  If the Administrator receives 
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         1          a claims form from a Removed Child Class Member who was 
 
         2          not found on the ISC database, I provided the 
 
         3          Administrator with a Court Order as we just discussed, 
 
         4          could the Administrator, under the claims process, 
 
         5          approve that claim? 
 
         6                    MR. SEDDIGH:  My caution remains.  It's up to 
 

         7          Deloitte's counsel, but, you know, the witness not 
 
         8          having seen anything like this and speculating about it, 
 
         9          it's dangerous to the Class. 
 
        10                    MR. CHEN:  So as the Claims Administrator, I 
 
        11          will tell you we want to take into account, of course, 
 
        12          the interests of all, and obviously we're bound by the 
 
        13          Settlement Agreement and claims process.  I do have 
 

        14          concerns of, you know, the hypothetical nature of this 
 
        15          question.  But that said, I'll let her answer under 
 
        16          objection, and the parties can deal with it.  But, you 
 
        17          know, if -- 
 
        18                    MS. CLARKE:  Okay. 
 
        19                    MR. CHEN:  -- the claims process says what it 
 
        20          says.  To the extent you would like her understanding, 
 

        21          you can answer under objection. 
 
        22          OBJECTION 
 
        23                    THE DEPONENT:  Okay.  Can I hear the question 
 
        24          again, please? 
 
        25 
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         1                    BY MS. CLARKE: 
 
         2     94             Q.  If the Administrator receives completed 
 
         3          claims form from a Removed Child Class Member who did 
 
         4          not appear on the ISC database but provided Deloitte 
 
         5          with a copy of the Court Order, the Child Welfare Court 
 
         6          Order that we discussed, could the Administrator approve 
 

         7          that claim? 
 
         8                    MR. SEDDIGH:  Before you answer, can you 
 
         9          clarify, how a person is a Removed Child Class -- 
 
        10                    MS. CLARKE:  I'm going to leave this line of 
 
        11          questioning now, because there have been too many 
 
        12          interjections, and we're obviously not getting anywhere. 
 
        13          So I'm going to leave my question on the record, and if 
 

        14          you choose to answer it in writing, you'll be able to do 
 
        15          so.  It will be in writing.  But the question will be 
 
        16          clear and in writing.  Okay?  So let's leave that one. 
 
        17                    MR. SEDDIGH:  Maybe one day we'll see such an 
 
        18          Order? 
 
        19                    MS. CLARKE:  Pardon me? 
 
        20                    MR. SEDDIGH:  Maybe one day we'll see such an 
 

        21          Order that has all the answers? 
 
        22                    MS. CLARKE:  Okay.  So would you like to take 
 
        23          a break now? 
 
        24                    THE DEPONENT:  Let's just keep going. 
 
        25                    MS. CLARKE:  Okay. 
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         1                    BY MS. CLARKE: 
 
         2     95             Q.  We're going to go back to your Affidavit. 
 
         3          And I'm taking you to paragraph 14, which is on page 10. 
 
         4          It actually starts on page 7, but I'm looking at, in 
 
         5          particular, if I could draw your attention to sub (d), 
 
         6          sub (ii), which is on page 10.  And here you say: 
 

         7                    Regarding Caregiving Parents or 
 
         8                    Caregiving Grandparents 
 
         9                    eligibility, we collaborated with 
 
        10                    the Parties to research and 
 
        11                    develop, among other things: 
 
        12          Number (ii): 
 
        13                    We have been collaborating with the 
 

        14                    Parties towards the development of 
 
        15                    a process relating to some 
 
        16                    Caregiving Parents or Caregiving 
 
        17                    Grandparents who are excluded under 
 
        18                    the FSA on account of Abuse of the 
 
        19                    Removed Child Class Member, 
 
        20                    including: research regarding 
 

        21                    available documentation from public 
 
        22                    records, registries and Child 
 
        23                    Welfare Authorities related to 
 
        24                    criminal records or cause for the 
 
        25                    child's removal; and indication 
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         1                    that a given Caregiving Parent or 
 
         2                    Caregiving Grandparent inflicted 
 
         3                    Abuse on a Removed Child Class 
 
         4                    Member, example, reporting by 
 
         5                    others and publicly available 
 
         6                    information. 
 

         7          So first of all, what specific research was undertaken 
 
         8          regarding the collecting of information related to 
 
         9          abuse? 
 
        10                    A.  So we conducted research with our 
 
        11          financial crime group on what public records might be 
 
        12          available, including criminal records, child abuse 
 
        13          registries, et cetera, that they have sufficient 
 

        14          information to determine whether a caregiver was 
 
        15          criminally charged and convicted of abuse as defined 
 
        16          under the Settlement Agreement or at a particular time 
 
        17          for a particular child. 
 
        18     96             Q.  Okay.  And you'll agree with me that the 
 
        19          Removed Child Class Member is not being asked directly 
 
        20          about abuse in relation to their Caregiving Parents or 
 

        21          Caregiving Grandparents under the current approach taken 
 
        22          here. 
 
        23                    A.  The Administrator is not reaching out to 
 
        24          the Removed Children to ask them about abuse.  It's not 
 
        25          -- it's not allowed under the Settlement Agreement, to 
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         1          my knowledge. 
 
         2     97             Q.  And the form itself, which we can turn up 
 
         3          if you want to look at it, it's page 68 of the Motion 
 
         4          Record.  But the form itself does not, as you've 
 
         5          indicated, ask the Removed Child Class Member whether or 
 
         6          not they were abused in relation to their removal by 
 

         7          their parent or children or grandparent. 
 
         8                    A.  Right.  The Removed Child Claim Form does 
 
         9          not ask the child to confirm whether or not their 
 
        10          removal was related to abuse. 
 
        11     98             Q.  And the Claims Form also does not include 
 
        12          any information about abuse whatsoever.  Do you recall 
 
        13          that? 
 

        14                    A.  There's no reference to abuse in the 
 
        15          Removed Child Claim Form. 
 
        16     99             Q.  And if we can just turn to 14(m) as in 
 
        17          mother, sub (ii), which is on page 13.  In sub (ii), 
 
        18          which at the bottom of 13, you say: 
 
        19                    The work on the Abuse portion of 
 
        20                    the Claims Process is ongoing. 
 

        21                    Given that the Claims of Caregiving 
 
        22                    Parents or Caregiving Grandparents 
 
        23                    will not be processed before 
 
        24                    approximately four years following 
 
        25                    the launch of the Claims Process, 
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         1                    after the expiration of the Claims 
 
         2                    Deadline we continue to work with 
 
         3                    the plaintiffs to develop a 
 
         4                    trauma-informed approach to Abuse 
 
         5                    determination - one of the most 
 
         6                    sensitive and potentially 
 

         7                    traumatizing implementation points 
 
         8                    in the Settlement Agreement. 
 
         9          Is it fair to say that there's currently no formal 
 
        10          process for a Removed Child Class Member to advise the 
 
        11          Administrator that their Parent or Caregiving 
 
        12          Grandparent abused them? 
 
        13                    MR. CHEN:  Just so I understand, when you say 
 

        14          formal process? 
 
        15                    BY MS. CLARKE: 
 
        16     100            Q.  The Claims Form does not provide any space 
 
        17          for the Removed Child Class Member to indicate to the 
 
        18          Administrator that their Parent abused them or their 
 
        19          Caregiving Parent -- Grandparent abused them.  Correct? 
 
        20                    A.  My understanding of the Settlement 
 

        21          Agreement is we are not permitted to question children 
 
        22          about their Caregivers and or abuse. 
 
        23     101            Q.  Okay. 
 
        24                    A.  So, no, it does not include that in the -- 
 
        25     102            Q.  It's not on the form.  And currently 
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         1          there's no other process available for that information 
 
         2          to get to the Administrator. 
 
         3                    A.  Currently the Claim Form for the 
 
         4          Caregivers has a big part of their sign-off includes 
 
         5          confirming that the removal or removals were not due to 
 
         6          abuse.  There's no other process in place at this time. 
 

         7     103            Q.  Were any experts on the collecting of 
 
         8          information in relation to abuse consulted with by the 
 
         9          Administrator?  Not in relation to the public 
 
        10          information that -- 
 
        11                    A.  Correct. 
 
        12     104            Q.  -- may be available as you shared with us. 
 
        13          But just in relation to the trauma-informed methods that 
 

        14          may be available to collecting such information. 
 
        15                    A.  Was research done?  Is that the question? 
 
        16     105            Q.  Were experts talked to? 
 
        17                    A.  Umm, other than those that are part of the 
 
        18          Parties of the Caring Society, no, that I'm aware of. 
 
        19     106            Q.  Okay.  My last area of questioning is on 
 
        20          the claims helpers, but I think you've answered most of 
 

        21          those questions, so just give me a minute here.  Okay. 
 
        22          If we can just take a 10-minute break, I just want to 
 
        23          make sure I have what I need, and we'll come back. 
 
        24          -- Upon recessing at 2:29 p.m. 
 
        25          -- Brief recess 
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         1          -- Upon resuming at 2:40 p.m. 
 
         2          JOELLE GOTT; Resumed 
 
         3          CONTINUED CROSS-EXAMINATION BY MS. CLARKE: 
 
         4     107            Q.  Ms. Gott, when we were talking about the 
 
         5          January 18th, 2024 email, you had mentioned that -- 
 
         6                    MR. CHEN:  That's one of the ones you marked. 
 

         7                    MS. CLARKE:  Correct, Exhibit No. 5. 
 
         8                    MR. CHEN:  January 18, 2024? 
 
         9                    MS. CLARKE:  Correct. 
 
        10                    BY MS. CLARKE: 
 
        11     108            Q.  You had mentioned in your evidence that 
 
        12          there were members of the subcommittee on this email? 
 
        13                    A.  M'hm. 
 

        14     109            Q.  Could you just identify for me who those 
 
        15          members are, please? 
 
        16                    A.  That would include Mo and... 
 
        17                    MR. CHEN:  ...(inaudible). 
 
        18                    MR. SEDDIGH:  ...(inaudible). 
 
        19                    THE DEPONENT:  Sorry. 
 
        20                    BY MS. CLARKE: 
 

        21     110            Q.  Is that a change -- 
 
        22                    A.  I think it depended on who -- like, not 
 
        23          all members were included.  I think Robert Cowper showed 
 
        24          up at some of those meetings.  It would have included 
 
        25          Nathan. 
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         1     111            Q.  Nathan Surkan? 
 
         2                    A.  Yes.  And I don't see anybody else in 
 
         3          here. 
 
         4     112            Q.  Are there other members of the 
 
         5          subcommittee that are not on this email that you can 
 
         6          recollect? 
 

         7                    A.  Vera. 
 
         8     113            Q.  Vera Toppings from Faskens? 
 
         9                    A.  Yes. 
 
        10     114            Q.  And anyone else? 
 
        11                    A.  There may have been other representatives 
 
        12          from Plaintiff counsel, but I don't recall. 
 
        13     115            Q.  And what was the name of the subcommittee? 
 

        14          Or what was their role? 
 
        15                    A.  The role was the advancement of crafting 
 
        16          the claims process. 
 
        17     116            Q.  Okay.  When we were talking about the A7G 
 
        18          report, you had mentioned in your evidence that members 
 
        19          of the team had reviewed that before.  Do you recall 
 
        20          that? 
 

        21                    A.  Yes. 
 
        22     117            Q.  Do you know whether or not any of the 
 
        23          recommendations from the A7G report made their way into 
 
        24          the Claims process? 
 
        25                    A.  I don't know. 
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         1     118            Q.  Do you know whether or not any of the 
 
         2          recommendations made their way into the navigational 
 
         3          support approach, now the claims helpers approach? 
 
         4                    A.  I don't know. 
 
         5     119            Q.  You also in your evidence had mentioned 
 
         6          Deloitte's work with Alexis Martin? 
 

         7                    A.  M'hm. 
 
         8     120            Q.  Do you know whether or not she had any 
 
         9          specific knowledge or expertise in First Nations Child 
 
        10          Welfare? 
 
        11                    A.  I don't know. 
 
        12                    MS. CLARKE:  Those are my questions, thank 
 
        13          you. 
 

        14                    MR. SEDDIGH:  I have some questions for this 
 
        15          witness on this -- 
 
        16                    MS. CLARKE:  Well, I think Mr. Chen has an 
 
        17          ability to redirect, but I don't believe that you do, 
 
        18          Mr. -- 
 
        19                    MR. SEDDIGH:  I get to ask questions as 
 
        20          representing...(inaudible)...so -- 
 

        21                    THE COURT REPORTER:  If you could speak up, 
 
        22          counsel, please. 
 
        23                    MR. SEDDIGH:  I want to ask my questions. 
 
        24                    MR. CHEN:  I can tell you we don't object to, 
 
        25          frankly, any of the parties asking the...(inaudible)... 
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         1          questions. 
 
         2                    MS. CLARKE:  Okay.  Maybe we can go off the 
 
         3          record for a minute. 
 
         4          -- Upon recessing at 2:44 p.m. 
 
         5          -- Brief recess 
 
         6          -- Upon resuming at 2:48 p.m. 
 

         7                    MS. CLARKE:  So Mr. Seddigh would like to ask 
 
         8          some questions of the witness.  The Caring Society does 
 
         9          not agree that it's proper for Mr. Seddigh to ask his 
 
        10          own witness questions.  But, nonetheless, given the 
 
        11          schedule that we have, the questions will be asked and 
 
        12          the Caring Society objects, but we'll proceed on that 
 
        13          basis. 
 

        14                    MR. SEDDIGH:  Thank you, counsel.  And from 
 
        15          our point of view and position, just to be clear, we 
 
        16          don't agree that it's my witness I'm asking questions 
 
        17          of, but it's a witness from the Administrator, which has 
 
        18          its own obligations...(inaudible). 
 
        19          CROSS-EXAMINATION BY MR. SEDDIGH: 
 
        20     121            Q.  So, Ms. Gott, thank you so much for your 
 

        21          time today.  I believe you recall my friend Ms. Clarke 
 
        22          here took you to a number of emails and letters today 
 
        23          and that she marked as exhibits.  Do you remember that? 
 
        24                    A.  Yes. 
 
        25     122            Q.  These included various numbered exhibits 
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         1          that she took you to, and they were marked as exhibits, 
 
         2          I believe, 1 through 7.  Exhibit 6 was a letter from me 
 
         3          dated February 2nd, 2024 in response to her January 18 
 
         4          email setting out what the response on our end was.  Do 
 
         5          you remember that?  I think she marked it as Exhibit 6. 
 
         6          She'll tell me. 
 

         7                    MR. CHEN:  I guess Ms. Clarke is just 
 
         8          confirming. 
 
         9                    MS. CLARKE:  Exhibit 6 is the letter from 
 
        10          Sotos February -- 
 
        11                    MR. SEDDIGH:  February 2nd? 
 
        12                    MS. CLARKE:  -- 2nd. 
 
        13                    BY MR. SEDDIGH: 
 

        14     123            Q.  Yes.  And Exhibit 7 was my friend's 
 
        15          response, Ms. Clarke's response, dated February 15th, 
 
        16          2024.  Do you remember that? 
 
        17                    A.  Yes. 
 
        18     124            Q.  And my friend I believe said there was no 
 
        19          followup to that line of correspondence? 
 
        20                    MS. CLARKE:  No, I said I would check on the 
 

        21          break, counsel -- 
 
        22                    MR. SEDDIGH:  Yes. 
 
        23                    MS. CLARKE:  -- and in fairness, I forgot to 
 
        24          do that.  I did. 
 
        25 
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         1                    BY MR. SEDDIGH: 
 
         2     125            Q.  I'll verify no blame cast on counsel.  So 
 
         3          I'm going to share my screen.  I'm on Zoom as well as in 
 
         4          the room, so you'll see what document that is.  Do you 
 
         5          see the screen? 
 
         6                    A.  Yes. 
 

         7     126            Q.  That is a letter dated February 27, 2024, 
 
         8          from me to my friend Ms. Clarke.  Do you see that? 
 
         9                    A.  Yes. 
 
        10     127            Q.  Just make sure that -- do you remember you 
 
        11          were copied on this email in response to the same line 
 
        12          of email chain? 
 
        13                    A.  Yes. 
 

        14                    MR. SEDDIGH:  I want to mark this as 
 
        15          Exhibit 8, madam reporter? 
 
        16                    THE COURT REPORTER:  Sorry, was that 8? 
 
        17                    MR. SEDDIGH:  Yes, please. 
 
        18                    THE COURT REPORTER:  Yes, Exhibit 8 marked in 
 
        19          evidence. 
 
        20                    MR. SEDDIGH:  Thank you. 
 

        21          -- EXHIBIT NO. 8:  February 27/24 letter 
 
        22                    MR. CHEN:  Just to clarify...(inaudible). 
 
        23                    MR. SEDDIGH:  Yes, it's the same line of back 
 
        24          and forth.  I could put it up, but I don't need to.  The 
 
        25          witness has...(inaudible)...she's copied on it.  That's 
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         1          all I need. 
 
         2                    BY MR. SEDDIGH: 
 
         3     128            Q.  So going back to the January 18, 2024 
 
         4          email, Ms. Gott, which my friend said attached some 
 
         5          comments on the actual draft claims process, if you 
 
         6          recall.  She marked it as Exhibit 5. 
 

         7                    A.  Yes. 
 
         8     129            Q.  So my recollection is Ms. Clarke said 
 
         9          there was a Word document with some comments in it. 
 
        10          It's too long.  We didn't attach it to -- 
 
        11                    MS. CLARKE:  Just to be clear, I said we 
 
        12          didn't attach it because it was privileged. 
 
        13                    MR. SEDDIGH:  Privileged, yes.  That's one 
 

        14          reason.  But I just want to make sure that we have the 
 
        15          point here there was an attachment to this email that 
 
        16          had comments on the draft claim process at that time. 
 
        17                    THE DEPONENT:  I'm looking at the email, but 
 
        18          I'm not seeing an attachment, unless -- 
 
        19                    BY MR. SEDDIGH: 
 
        20     130            Q.  Do you want to read the first line of that 
 

        21          email? 
 
        22                    A.  "Attached".  It says, "Attached", but I 
 
        23          don't see it marked in the email. 
 
        24     131            Q.  The attachment is not.  But -- 
 
        25                    A.  Typically an email, when there's an 
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         1          attachment, you see it below the re line. 
 
         2     132            Q.  Right. 
 
         3                    A.  So it's actually attached.  So I don't see 
 
         4          -- but the name of the document that was attached, for 
 
         5          example. 
 
         6     133            Q.  Do you have any reason to believe they 
 

         7          didn't provide comments? 
 
         8                    A.  No. 
 
         9     134            Q.  That there was an attachment to this that 
 
        10          had my friends or Caring Society's comments on the draft 
 
        11          claims process at the time?  Do you remember that?  It 
 
        12          was a Word document? 
 
        13                    A.  I don't recall.  I mean... 
 

        14     135            Q.  Do you remember receiving comments from 
 
        15          the Caring Society on the draft claims process? 
 
        16                    A.  Yes. 
 
        17     136            Q.  There was a document, the Word version had 
 
        18          comments on it? 
 
        19                    A.  Yes, I do. 
 
        20     137            Q.  Okay.  So I put it to you, you have no 
 

        21          reason to think that was not the document that was 
 
        22          attached to this. 
 
        23                    A.  Correct. 
 
        24     138            Q.  This was dated January 18th. 
 
        25                    A.  The email, yes. 
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         1     139            Q.  Okay.  My friends on that same email, if 
 
         2          you have it open, asked you who is on that subcommittee. 
 
         3                    A.  Correct. 
 
         4     140            Q.  And you identified me, Nathan Surkan, my 
 
         5          colleague Rob Cowper, who attended a few but not 
 
         6          all...(inaudible)...on the counsel's side.  On 
 

         7          Deloitte's side, who was on that? 
 
         8                    A.  Zoia Petrossian, and at times Guillaume 
 
         9          Vadeboncoeur. 
 
        10     141            Q.  Are you member of that committee? 
 
        11                    A.  Yes. 
 
        12     142            Q.  Do you attend the meetings of that 
 
        13          committee? 
 

        14                    A.  Yes. 
 
        15     143            Q.  So I'm going to ask you, do you remember 
 
        16          if the subcommittee met to go through the Caring 
 
        17          Society's comments on the claims process? 
 
        18                    A.  I don't recall, but I would expect, yeah. 
 
        19     144            Q.  I'll be more specific.  On January 25th, 
 
        20          2024, since the date I was...(inaudible)...calendar, 
 

        21          there was a meeting of the subcommittee to go through 
 
        22          the Caring Society's comments.  Does that refresh your 
 
        23          memory?  Make it a date -- 
 
        24                    A.  Yes. 
 
        25     145            Q.  If you want to -- 
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         1                    A.  I don't know the date, but I would -- if 
 
         2          that was the subject of the meeting, I would assume 
 
         3          that's what we spoke about.  We were in attendance. 
 
         4     146            Q.  Do you remember the subcommittee going 
 
         5          through the comments provided by the Caring Society? 
 
         6                    A.  I do remember going through certain 
 

         7          elements of these. 
 
         8     147            Q.  Yeah, but I'm not asking you about what's 
 
         9          in the letter -- 
 
        10                    A.  Oh. 
 
        11     148            Q.  -- or the email, but the attachment, the 
 
        12          actual Word document seen on the screen and folks going 
 
        13          through the comments. 
 

        14                    A.  Those comments would have been reviewed 
 
        15          definitely by my partner Zoia Petrossian.  Whether we 
 
        16          discussed them explicitly in that meeting, I can't 
 
        17          recall. 
 
        18     149            Q.  So I put it to you that the subcommittee 
 
        19          met.  I don't personally -- I see you on the calendar -- 
 
        20                    MS. CLARKE:  I just want to be really clear 
 

        21          that you're now leading the witness with your own 
 
        22          evidence.  You put evidence to her -- 
 
        23                    MR. SEDDIGH:  Yes. 
 
        24                    MS. CLARKE:  -- and now you're leading your 
 
        25          own evidence. 
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         1                    MR. SEDDIGH:  She says she doesn't remember, 
 
         2          so I'm going to put the version of what happened to her. 
 
         3          Either she remembers it or doesn't remember it, or 
 
         4          whatever that -- 
 
         5                    MS. CLARKE:  And that would be considered 
 
         6          leading the witness. 
 

         7                    MR. SEDDIGH:  Yep.  I -- 
 
         8                    MS. CLARKE:  I just wanted to note my 
 
         9          objection, but you're leading the witness. 
 
        10                    MR. SEDDIGH:  Duly noted. 
 
        11                    MR. CHEN:  So just for the record, my position 
 
        12          is I don't object to the leading nature of the question, 
 
        13          given his -- 
 

        14                    MS. CLARKE:  Given that it's his witness? 
 
        15                    MR. CHEN:  No, that's not what I'm saying.  I 
 
        16          mean, I think we, Deloitte, is here as Claims 
 
        17          Administrator, right, and...(inaudible)...here either as 
 
        18          Class Counsel or partisan...(inaudible)...in situ, but I 
 
        19          don't object to it. 
 
        20                    BY MR. SEDDIGH: 
 

        21     150            Q.  So let me go back to my question.  So you 
 
        22          said your partner Zoia Petrossian was on the January 18 
 
        23          email as part of a subcommittee, correct? 
 
        24                    A.  Correct. 
 
        25     151            Q.  Who would have gone through these comments 
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         1          provided by my friend and the Caring Society. 
 
         2                    A.  Correct. 
 
         3     152            Q.  And do you have any reason to believe that 
 
         4          the subcommittee did not meet to through the comments 
 
         5          one by one...(inaudible). 
 
         6                    A.  Can you ask that again? 
 

         7                    THE COURT REPORTER:  Sorry, I can't hear. 
 
         8                    MR. SEDDIGH:  You need to speak up. 
 
         9                    THE DEPONENT:  Oh, can you ask that again. 
 
        10                    BY MR. SEDDIGH: 
 
        11     153            Q.  So as you were privy to the way the 
 
        12          subcommittee worked in this claims process; is that 
 
        13          correct? 
 

        14                    A.  Correct. 
 
        15     154            Q.  And you generally attended the meetings. 
 
        16                    A.  Correct. 
 
        17     155            Q.  And so a series of comments on the actual 
 
        18          draft documents came attached to this email, which my 
 
        19          friends...(inaudible).  And you said you believe your 
 
        20          partner Zoia Petrossian, either way, would have gone 
 

        21          through the comments.  What the proposition that I put 
 
        22          to you is, the committee met to go through these 
 
        23          comments.  Do you have any reason to believe that's not 
 
        24          correct? 
 
        25                    A.  No. 
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         1     156            Q.  Thank you.  My friend had some questions 
 
         2          for you regarding what's generally referred 
 
         3          to...(inaudible)... supports and the question of 
 
         4          navigators and what's now called claims helpers in the 
 
         5          documents.  Do you remember that? 
 
         6                    A.  Yes. 
 

         7     157            Q.  And you have been involved in the 
 
         8          development of the claims helper program included in 
 
         9          that?  Is that correct? 
 
        10                    A.  Yes, peripherally. 
 
        11     158            Q.  So is the implementation work, the 
 
        12          development of that package, finished?  Or is it still 
 
        13          in the works? 
 

        14                    A.  It's still in the works.  The materials 
 
        15          were -- the training is in the works.  But the structure 
 
        16          of the plan is -- has been agreed to by the parties and 
 
        17          including Caring. 
 
        18     159            Q.  Thank you.  No further questions. 
 
        19                    A.  Thank you. 
 
        20                    MR. CHEN:  No one else on my end has 
 

        21          questions?  All right, no re-exam. 
 
        22 
 
        23          -- Whereupon the Examination is concluded at 3:00 p.m. 
 
        24 
 
        25 
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I. Overview 

1. The first words in the Canadian Human Rights Tribunal’s (the “Tribunal”) landmark 

decision substantiating the discrimination underlying this class action are “this decision concerns 

children.”1 The discrimination and harm experienced by the Removed Child Class and the 

Removed Child Family Class is the direct result of Canada’s wilful and reckless conduct in 

controlling and choosing to provide inequitable funding to child and family service providers 

mandated to protect and promote the best interests of First Nations children ordinarily resident on 

reserve.  The trauma and victimization of First Nations children, youth and families stems from 

Canada’s systemic violations of their rights to substantive equality in the provision of child and 

family services within a system created by Canada to incentivize the removal of First Nations 

children from their homes and placement in alternative care. 

2. The Final Settlement Agreement2 (the “FSA”), along with the foundational decisions of 

the Tribunal, seek to offer some measure of remedy, in the form of compensation, to recognize the 

serious harm perpetrated against First Nations children and their families within the federal First 

Nations Child and Family Services Program (the “FNCFS Program”).  The FSA sets out the 

entitlement criteria for compensation for the Removed Child Class and the Removed Child Family 

Class, focused on Class Members’ experiences, in a manner that respects their dignity and 

recognizes their lack of agency within the federal system. As noted by the Tribunal upon approving 

the FSA: 

Compensation under the Revised Agreement is predicated on compensating those 
whose removal was a result of the discriminatory FNCFS Program, not who 
funded the removal. Thus, the Revised Agreement accounts for the harms these 
victims/survivors experienced as a result of the infringement of their human rights 
and dignity when they or their children were deprived of the opportunity for 
preventative services and least disruptive measures due to Canada’s 

 
1 Final Settlement Agreement. 
2 First Nations Child and Family Caring Society v Attorney General of Canada (representing the 
Minister of Indigenous and Northern Affairs Canada), 2016 CHRT 2 [“Merits Decision”]; First 
Nations Child and Family Caring Society v Attorney General of Canada (representing the 
Minister of Indigenous and Northern Affairs Canada), 2019 CHRT 39 [“2019 CHRT 39”]; First 
Nations Child and Family Caring Society v Attorney General of Canada (representing the 
Minister of Indigenous and Northern Affairs Canada), 2022 CHRT 41 [“2022 CHRT 41”]; and 
First Nations Child and Family Caring Society v Attorney General of Canada (representing the 
Minister of Indigenous and Northern Affairs Canada), 2023 CHRT 44 [“2023 CHRT 44”]. 
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https://fnchildclaims.ca/wp-content/uploads/2023/03/Final_Settlement_Agreement_-_April_19_fully_executed.pdf#new_tab
https://www.canlii.org/en/ca/chrt/doc/2016/2016chrt2/2016chrt2.html?autocompleteStr=2016%20CHRT%202&autocompletePos=1&resultId=3d98062b9e67473db8966915cd9c6637&searchId=2024-05-30T12:26:40:601/6c7ba1ba383141eda409f2f396c35b8b
https://www.canlii.org/en/ca/chrt/doc/2019/2019chrt39/2019chrt39.html?autocompleteStr=2019%20CHRT%2039&autocompletePos=1&resultId=4bb2ba72c0c546fb985518e477c9cadf&searchId=2024-05-30T12:27:20:713/26698f4ee4be4525a8303e55a2e2f863
https://www.canlii.org/en/ca/chrt/doc/2022/2022chrt41/2022chrt41.html?autocompleteStr=2022%20CHRT%2041&autocompletePos=1&resultId=b68132bb4fe746e286d467aaf904eea3&searchId=2024-05-30T12:27:45:958/a1e0f927c42f480f86ffd337c4e530ec
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discriminatory conduct.3 

3. The Claims Process now before the Court goes some distance in setting out a process that 

aligns with the FSA’s principles: ensuring that the Claims Process is administered in an 

expeditious, cost-effective, user-friendly, culturally sensitive, and trauma-informed manner, while 

minimizing the burdens on Class Members.4  The claims process also aligns with the requirements 

that no Removed Child Class Members will need to submit to an interview, examination, or other 

form of viva voce evidence taking. For First Nations children who can be identified on the 

Indigenous Services Canada (“ISC”) database, the proposed Claims Process balances the need for 

clarity, simplicity and speed with the requirements under the FSA that minimize the risk of causing 

trauma to Class Members.  

4. Notwithstanding the proposed Claims Process’ strengths, further work and reporting to this 

Honourable Court is necessary to align the Claims Process with the FSA and the Tribunal’s orders, 

both in spirit and pursuant to its clear requirements.   The First Nations Child and Family Caring 

Society (the “Caring Society”) is requesting that the Settlement Implementation Committee return 

back to this Honourable Court for approval of the following issues, as set out in below:  

a. a companion approach to identifying Removed Child Class Members who are not, 

or cannot be, identified on the ISC Database but who can otherwise demonstrate 

their eligibility under the FSA;  

b. a culturally sensitive, safe and trauma-informed approach to allow Removed Child 

Class Members to indicate that their removal was the result of Abuse, where the 

Removed Child Class Member freely chooses to make this disclosure; and 

c. a specific and concrete plan to ensure that the supports set out in the FSA will be 

available before the Launch Date, during the Claims Process and after the Claims 

Deadline in the best interests of the class. 

5. With respect to determining eligibility for the Removed Child Class, the proposed Claims 

Process currently excludes Removed Child Class Members who are not identified on the ISC 

 
3 2023 CHRT 44 at para 75. 
4 Final Settlement Agreement, art 5.01(3). 
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Database from receiving compensation.  The proposed Claims Process provides no pathway to 

compensate Removed Child Class Members who are not identified on the ISC Database, but 

otherwise meet the requirements for compensation under the FSA. The Claims Process’ silence on 

this point leaves otherwise eligible Removed Child Class Members who may not appear on the 

ISC Database with a high degree of uncertainty and no alternative pathway to overcome a 

shortcoming of government records keeping that is no fault of their own.  Indeed, restricting 

compensation to only those for whom the discriminator kept records raises a question regarding 

whether wrongdoers could escape accountability through incomplete record keeping on their 

victims.  It also risks repeating a derogation from the Tribunal’s orders that was expressly rejected 

by the Tribunal in 2022, which has since ceded its jurisdiction on compensation to this Court.  

6. Identification on the ISC Database introduces an additional eligibility requirement for the 

Removed Child Class. This raises questions about the fairness of the information shared in the 

Notice Plan and the ability of Remove Child Class Members to make an informed choice when 

deciding whether to opt-out of this proceeding, particularly in jurisdictions where record keeping 

was particularly poor. The information shared in the Notice Plan tied eligibility for compensation 

to the removal and placement – not to federal government records. 

7. This lack of pathway for these children not identified on the ISC Databased is particularly 

concerning given what is known about the child welfare records within the FNCFS program. The 

expert evidence commissioned by the Parties and relied upon throughout this proceeding makes 

clear that the federal records for the in-care costs for First Nations children ordinarily resident on 

reserve, who were removed from their homes under the FNCFS Program, are incomplete.  Indeed, 

this incompleteness of records is reflected in the definition of the Removed Child Class, which 

purposefully does not require identification on the ISC Database.   

8. SIC affiants confirm that the database is incomplete at this time but would not respond to 

questions regarding what years are currently included and what is left to do. If an alternative 

process is not introduced after the ISC Database is complete (i.e. sometime after 20255) some 

 
5 Cross-Examination of Dianne Corbiere, May 15, 2024 (“Corbiere XEX”), Q. 56, Tab 1, 
Supplemental Responding Motion Record of the First Nations Child and Family Caring Society 
of Canada (“Supplemental RMR”), p. 25. 
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Removed Child Class Members will be unjustly denied compensation.  

9. The Claims Process also defers the identification process of Abuse in relation to Caregiving 

Parents and Caregiving Grandparents to a later date.  In the result, Removed Child Class Members 

who make a Claim under the current Claims Process will have no access to a safe process for 

sharing their stories if they choose. The lack of a safe process or mechanism for survivors to share 

their experience, pursuant to their views and wishes, risks either silencing survivors while failing 

to hold those who committed Abuse accountable or exposing those who do come forward to 

confusion and further trauma.    

10. Finally, the Claims Process is not currently aligned with the required supports necessary to 

ensure the safety and well-being of Class Members – particularly those who have recently aged 

out of care.  The supports set out in Schedule I to the FSA are not ready; Claims Helpers have not 

been hired or trained; and it remains very unclear what, if any, on the ground supports will be 

available before the Launch Date.   

11. Despite these concerns, the Caring Society supports the approval of the Claims Process 

subject to further approvals of this Court and requests the following:  

a.  An order that the Settlement Implementation Committee submit a companion 

Claims Process for identifying and approving Removed Child Class Members who 

have not been identified on the ISC Database, but are otherwise eligible for 

compensation under the FSA; 

b. An order that the Settlement Implementation Committee submit a safe, evidence-

based and expert/clinically informed approach for Removed Child Class Members 

to identify Abuse in connection with their removal if they choose, including a safe 

and expert/clinically informed approach that may include the sharing of this 

information with the Administrator on behalf of the Removed Child Class Member 

by a trusted support person; and 

c. An order that the Settlement Implementation Committee submit a detailed 

description of the supports set out in Schedule I of the FSA, the status of the hiring 

and training of Claims Helpers, and the status of the Caring Society’s suggestions 
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regarding increasing surge capacity and measures to ensure existing services such 

as mental health, addictions, domestic violence, cultural and child welfare services 

have the capacity to support Class Members before the Launch Date, throughout 

the Claims Process and after the Claims Process.    

II. Facts 

A. Brief History of the Tribunal’s Compensation Orders 

12. It has been more than seventeen years since the Canadian Human Rights Act complaint 

was filed on February 27, 2007, and more than eight years since the Tribunal’s historic 2016 

judgment on the merits (the “Mertis Decision”). The Tribunal’s substantiation of discrimination 

regarding the FNCFS Program and Canada’s discriminatory definition and approach to Jordan’s 

Principle expressly acknowledged the “suffering” of First Nations children impacted by Canada’s 

discriminatory conduct, compounded by the legacy of residential schools and the Sixties Scoop.6 

The Tribunal found that Canada engaged in this discriminatory conduct knowingly, knew about 

the harms being caused, and failed to implement evidence-based solutions that it had participated 

in creating.7 This wilful disregard by Canada was later held by the Tribunal to be the “worst-case 

scenario under our Act.”8 

13. On September 6, 2019, the Tribunal ordered Canada to provide the maximum amount of 

compensation available under the Canadian Human Rights Act to victims who experienced the 

“worst case scenario” of discrimination under the FNCFS Program or due to Canada’s 

discriminatory definition and approach to Jordan’s Principle (“Compensation Entitlement 

Order”).9 The Tribunal found that Canada’s discrimination caused “trauma and harm to the 

highest degree causing pain and suffering”10 and that Canada’s conduct was “devoid of caution 

with little to no regard to the consequences of its behavior towards First Nations children and their 

families”.11 

 
6 Merits Decision, at paras 218, 404, 412, 458 and 467. 
7 Merits Decision, at paras 150-185, 270-275, 362-372, 385-386, 389, 458, 461 and 481. 
8 2019 CHRT 39, at para 234. 
9 2019 CHRT 39. 
10 2019 CHRT 39 at para 193. 
11 2019 CHRT 39 at para 231. 
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14. The Compensation Entitlement Order required Canada, the Caring Society and the AFN to 

develop a compensation distribution framework to arrive at a final order for compensation. 

Throughout 2020, the parties worked to refine a compensation framework, seeking direction from 

the Tribunal on a number of issues, including: (1) the age at which victims could access 

compensation (2020 CHRT 7); (2) whether children in care as of January 1, 2006, but removed 

from their homes, families and communities prior to that date, were eligible for compensation 

(2020 CHRT 7); (3) eligibility of deceased claimants for compensation (2020 CHRT 7); 

(4) the definition of “essential service”, “unreasonable delay” and “service gap” for the purpose of 

Jordan’s Principle compensation (2020 CHRT 15); (5) applicability of the Compensation 

Entitlement Order to removed children off-reserve (2020 CHRT 15); (6) eligibility of caregivers 

for compensation who are not parents or caregiving grandparents (2020 CHRT 15); and (7) 

whether funds for minor victims and victims lacking legal capacity would be held in trust (2021 

CHRT 6). 

15. The Tribunal approved the framework for the payment of compensation (the 

Compensation Framework”) on February 12, 2021.12 The Compensation Framework13 set the 

broad guidelines for compensation, which the parties were to further detail in an implementation 

Guide, with the possibility of returning to the Tribunal to resolve further disputes if necessary. 

16. Work on the Implementation Guide was not started, as Article 7.1 of the Compensation 

Framework was subject to an Implementation Date, to be set within 15 days of all judicial reviews 

or appeals being resolved. In October 2019, Canada filed an Application for Judicial Review 

followed by an amended Notice of Application for Judicial Review on March 5, 2021. Canada’s 

judicial review was heard in June 2021 and dismissed on September 29, 2021.14 Canada appealed 

the Federal Court’s order dismissing its judicial review to the Federal Court of Appeal (Federal 

Court of Appeal File No. A-290-21), which was put into abeyance and ultimately withdrawn in 

 
12 First Nations Child & Family Caring Society of Canada et al. v. Attorney General of Canada 
(representing the Minister of Indigenous and Northern Affairs Canada), 2021 CHRT 7 [“2021 
CHRT 7”]. 
13 Compensation Framework, Exhibit “D” to the Affidavit of Jasmine Kaur, April 29, 2024 (“Kaur 
Affidavit”), Tab 3D, Responding Motion Record of the Caring Society (“Responding MR”), pp. 
494-709. 
14 Canada (Attorney General) v First Nations Child and Family Caring Society of Canada, 2021 
FC 969, [“2021 FC 969”]. 
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January 2024. 

17. On December 31, 2021, the AFN, Canada and the representative plaintiffs in this 

proceeding concluded an agreement in principle (the “AIP”) and on June 30, 2022, a final 

settlement agreement was reached (the “2022 FSA”). In July 2022, the AFN and Canada brought 

a motion to the Tribunal seeking a declaration that the 2022 FSA was fair, reasonable, and satisfied 

the Compensation Entitlement Order and all related clarifying orders.  In the alternative, AFN and 

Canada sought an order varying the Compensation Entitlement Order, the Compensation 

Framework Order and other compensation orders, to conform to the 2022 FSA (the “Joint 

Motion”).   

18. The Tribunal dismissed the Joint Motion by letter decision on October 25, 2022, with full 

reasons set out in 2022 CHRT 41.  The Tribunal recognized that the 2022 FSA substantially 

satisfied its compensation orders but found that “once entitlements are recognized under the CHRA 

they cannot be removed”.15  The Tribunal determined that the compromises made in the 2022 FSA 

did not align with a human rights approach given the adverse derogations from the Tribunal’s 

compensation orders that would have disentitled in whole or in part some victims from the human 

rights compensation they had already been awarded while introducing uncertainty for others. On 

this particular point, the Tribunal stated: 

The Tribunal cannot overstate the importance of securing victims/survivors’ 
rights across Canada.  […] Human rights are fundamental rights that are not 
intended to be bargaining chips that parties can negotiate away.  Similar to how 
human rights legislation establishes minimum standards parties cannot contract 
out of, the Tribunal’s compensation orders generate binding compensation 
obligations on Canada.  Canada cannot contract out of these obligations through 
an alternative proceeding.16 

19. In November 2022, applications for judicial review were commenced by Canada (Federal 

Court File No. T-2438-22) and the AFN (Federal Court File No. T-2438-22). These applications 

for judicial review were in abeyance as of December 22, 2022 and eventually withdrawn in January 

2024. 

 
15 2022 CHRT 41 at para 504. 
16 2022 CHRT 41 at para 502. 
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20. Following the release of 2022 CHRT 41, the Plaintiffs, Canada and the Caring Society 

explored ways of amending the 2022 FSA in order to fully satisfy the Tribunal’s compensation 

orders, resulting in the FSA.  The FSA was approved by the First Nations-in-Assembly on April 

4, 2023 and it was executed by the Parties on April 19, 2023.17  The Tribunal approved the FSA 

by a July 26, 2023 ruling from the bench (with reasons to follow), followed by approval of this 

Court on October 24, 2023.18  In its full written decision, the Tribunal noted as follows: 

This is a good day for human rights, First Nations children and families in Canada 
and a significant step towards reconciliation. The Panel congratulates the parties 
an all people involved in reaching this milestone and more importantly, the Panel 
recognizes the First Nations children and families who were harmed as a result of 
Canada’s discriminatory practices and whose lives are paving the way for justice. 
This is the largest settlement of its kind in Canadian history. Sadly, this tends from 
the magnitude of harms that were inflicted upon First Nations children, families, 
communities and nations. Canada ought to bear this in mind as an important 
reminder so as never to repeat history. The cycle of harm it must be broken.19 

21. Importantly the FSA is meant to reflect the Tribunal’s approach and states that the 

Agreement is intended to be a fair, comprehensive and lasting settlement of all claims raised or 

capable of being raised in the Tribunal proceedings, including in relation to Canada’s underfunding 

of child and family services for First Nations Children living on Reserve and in the Yukon.20 

B. Understanding the Difference Between ISC Funded Placements and the ISC Database 

22. First Nations children ordinarily resident on reserve and living in the Yukon receive child 

and family services funded by the federal government.21  The federal government provides funding 

to child and family service providers across the country, who then deliver child welfare services 

to First Nations children and families resident on reserve and in the Yukon.   In dismissing 

Canada’s application for judicial review of the Compensation Entitlement Order, this Court 

explained as follows: 

 
17 2023 CHRT 44 at para 49. 
18 Moushoom v Canada (Attorney General), 2023 FC 1533 [“Moushoom”]. 
19 2023 CHRT 44 at para 1. 
20 Final Settlement Agreement, preamble at AA. 
21 Canada (Human Rights Commission) v Canada (Attorney General), 2012 FC 445, at para 1 
[“2021 FC 445”]. 
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In Canada, each province and territory has its own legislation that governs the 
delivery of services to children and families in need. However, First Nations 
children living on reserve and in the Yukon receive child and family services from 
the federal government through the FNCFS Program. This is because the federal 
government has “legislative authority” over “Indians, and Lands reserved for the 
Indians” under subsection 91(24) of the Constitution Act, 1867, 30 & 31 Vict., c. 
3 (U.K.) (as am. by Canada Act 1982, 1982, c. 11 (U.K.), Schedule to 
the Constitution Act, 1982, Item 1) [R.S.C., 1985, Appendix II, No. 5]. The 
separation of powers is the driving force behind the types of jurisdictional disputes 
discussed in this decision. 22 

 

23. At the time of the Tribunal’s Merits Decision23, the federal government funded child and 

family services on reserve and in the Yukon in various ways: (i) funding to First Nations Child 

and Family Services Agencies (“FNCFS Agencies”) that operated under various governance 

models; (ii) through bilateral funding agreements with certain provinces and territories, including 

Alberta, British Columbia and the Yukon; and (iii) in Ontario, under the 1965 Memorandum of 

Agreement Respecting Welfare Programs for Indians (“1965 Agreement”).24 

24. FNCFS Agencies received their funding for on-reserve operations from the federal 

government pursuant to either Directive 20-1, which provided funding for operations and in-care 

costs (sometimes called maintenance funding), and beginning in 2007 (for FNCFS Agencies in 

certain provinces) under the Enhanced Prevention Focused Approach (“EPFA”), which included 

a third funding stream, additional to operations and in-care costs, namely “prevention services”.25  

By 2016, when the Tribunal released the Merits Decision, FNCFS Agencies in New Brunswick, 

British Columbia, Newfoundland and Labrador, and the Yukon received funding pursuant to 

Directive 20-1, while FNCFS Agencies in Alberta, Saskatchewan, Manitoba, Quebec, Novia 

Scotia, and Prince Edward Island were funded under EPFA.26  Ontario continued to be funded 

pursuant to the 1965 Agreement.  

25. Outside of Ontario, while operation budgets, and later certain prevention services under 

 
22 2021 FC 969 at para 9. 
23 Merits Decision. 
24 Merits Decision at para 121. 
25 Merits Decision at paras 125 and 137. 
26 Merits Decision at paras 124 and 136. 
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EPFA were fixed and controlled by the federal government, FNCFS Agencies were required to 

submit monthly invoices to the federal government for expenses related to children in care, to be 

reimbursed on the basis of the actual cost of maintaining a child in care.27  The federal government 

provided fixed budgets for all service delivery costs (including salaries, very limited prevention 

services, intake and investigation, family supports, least disruptive measures, legal fees, building 

repairs, etc.) but would pay 100% of the cost associated with placing and maintaining a child in 

care. However, to the extent a FNCFS Agency experienced a deficit, the agency was expected to 

absorb it.28 

26. In Alberta and British Columbia, the federal government reimbursed the provincial 

governments for the delivery of child and family services to certain First Nations children 

ordinarily resident on reserve where there was no FNCFS Agency.  At the time of the Merits 

Decision, in Alberta, six (6) First Nations were served by the province, as funded by the federal 

government, and in British Columbia, seventy-two (72) First Nations received direct service from 

the province, as funded by the federal government.29     

27. In the Yukon, all First Nations children and families ordinarily resident in the territory were 

served by the Yukon pursuant to the Yukon Funding Agreement, which provides for the federal 

funding of child and family services under Directive 20-1.30 

28. Similarly to the funding provided to FNCFS Agencies, the provinces of Alberta and British 

Columbia, along with the Yukon, were reimbursed for the in-care costs associated with placing 

and maintaining a First Nations child ordinarily resident on reserve in care, while operations 

budgets were controlled and adjusted by the federal government.31 

29. Finally, in Ontario, First Nations children ordinarily resident on reserve receive child and 

family services as set out in the 1965 Agreement.  The 1965 Agreement is a cost-sharing agreement 

pursuant to which Ontario provides or pays for eligible services up front and invoices Canada for 

 
27 Merits Decision at paras 126-147. 
28 Merits Decision at para 122.  
29 Merits Decision at para 249. 
30 Merits Decision, at para 247. 
31 Merits Decision at paras 250-253. 
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a share of the costs of those services pursuant to a cost-sharing formula.32  Protection services in 

Ontario for on-reserve First Nations children are provided by provincial child welfare agencies 

and FNCFS Agencies. 33   At the time of the Merits Decision, there were seven (7) fully mandated 

FNCFS Agencies in Ontario.  Provincial child welfare agencies and FNCFS Agencies were funded 

directly by Ontario, which then sought reimbursement from the federal government in relation to 

child welfare services provided to First Nations children ordinarily resident on reserve.  

30. In the result, due to Canada’s funding structures and its failure to adequately fund a range 

of child welfare services, including prevention and least disruptive measures, child and family 

service providers could not provide mandated and culturally relevant supports to First Nations 

children ordinarily resident on reserve.  Conversely, child and family service providers were fully 

funded by Canada to separate First Nations children from their families and maintain them in care: 

As indicated above, the provinces’ legislation and standards dictate that all 
alternatives measures should be explored before bringing a child into care, which is 
consistent with sound social work practice as described earlier. However, by 
covering maintenance expenses at cost and providing insufficient fixed budgets for 
prevention, AANDC’s funding formulas provide an incentive to remove children 
from their homes as a first resort rather than as a last resort. For some FNCFS 
Agencies, especially those under Directive 20-1, their level of funding makes it 
difficult if not impossible to provide prevention and least disruptive measures. Even 
under the EPFA, where separate funding is provided for prevention, the formula 
does not provide adjustments for increasing costs over time for such things as 
salaries, benefits, capital expenditures, cost of living, and travel. This makes it 
difficult for FNCFS Agencies to attract and retain staff and, generally, to keep up 
with provincial requirements. Where the assumptions built into the applicable 
funding formulas in terms of children in care, families in need and population levels 
are not reflective of the actual needs of the First Nation community, there is even 
less of a possibility for FNCFS Agencies to keep pace with provincial operational 
requirements that may include, along with the items just mentioned, costs for legal 
or band representation, insurance premiums, and changes to provincial/territorial 
service standards. 
[…] 
The adverse impacts outlined throughout the preceding pages are a result of 
AANDC’s control over the provision of child and family services on First Nations 
reserves and in the Yukon by the application of the funding formulas under the 
FNCFS Program and 1965 Agreement. Those formulas are structured in such a way 
that they promote negative outcomes for First Nations children and families, namely 

 
32 Merits Decision at para 219. 
33 Merits Decision at para 222. 
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the incentive to take children into care. The result is many First Nations children and 
families are denied the opportunity to remain together or be reunited in a timely 
manner.34 
 

31.  The definition of Removed Child Class under the FSA reflects the discrimination flowing 

from the structure and level of the federal funding of child welfare services for First Nations 

children ordinarily resident on reserve, focusing on the experience of the child and their particular 

placement under the FNCFS Program: 

“Removed Child Class” or “Removed Child Class Member” means First 
Nations individuals who, at any time during the period between April 1, 1991 and 
March 31, 2022 (the “Removed Child Class Period”), while they were under the 
Age of Majority, were removed from their home by child welfare authorities or 
voluntarily placed into care, and whose placement was funded by ISC, such as an 
Assessment Home, a Non-kin Foster Home, a Paid Kinship Home, a Group Home, 
or a Residential Treatment Facility or another ISC-funded placement while they, 
or at least one of their Caregiving Parents or Caregiving Grandparents, were 
Ordinarily Resident on Reserve or were living in the Yukon, but excluding 
children who lived in a Non-paid Kin or Community Home through an 
arrangement made with their caregivers and excluding individuals living in the 
Northwest Territories at the time of removal.35 [Emphasis added] 
  

32. Conversely, the ISC Database is but one form of evidence demonstrating that a First 

Nations child ordinarily resident on reserve was removed under the FNCFS Program and placed 

in care: 

“ISC Database” means a confidential database of records that identify certain 
details of removal for certain individuals who may be Removed Child Class 
Members, where the removal and placement was funded by ISC.  Canada will 
provide the ISC Database to the Administrator to be used exclusively and relied 
upon by the Administrator for the purpose of administering the Claims Process.  
The Administrator may not provide any data or records included in the ISC 
Database to any party.36 
 

33. Indeed, the ISC Database relies solely on the records submitted to the federal government 

by FNCFS Agencies, the provinces and territories, and pursuant to the 1965 Agreement.37  As set 

 
34 Merits Decision at paras 344 and 349.  See also 2021 FC 969 at para 24. 
35 Final Settlement Agreement, art 1.01. 
36 Claims Process, Appendix B, Defined Terms, Tab 1, Motion Record of the SIC ( “MR”), p 49.   
37 Affidavit of Diane Corbiere, April 15, 2024 (“Corbiere Affidavit”), Tab 2, Plaintiff MR, para 
25. 
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out below, while the ISC Database is an important tool for identifying Removed Child Class 

Members, there are concerns with the completeness of those records.        

C. Concerns Regarding the Completeness of the ISC Data 

34. On January 18, 2021, Dr. Nico Trocmé, and Peter Gorham submitted a report titled Report 

on the Estimated Class Size –First Nations Children in Care 1991 to 2019 (the “Trocmé and 

Gorham Report”).38 For the purposes of estimating the size of the class, For this proceeding, it 

was assumed that all First Nations children that ordinarily live on reserve and who were taken into 

care during the time periods of the data are included in the data.39 Trocmé and Gorham were 

provided with aggregate data from ISC, as well as three sets of data files regarding individual 

children in care (the Ontario data, the BC data and the Canada data).40  

35. In the report, Trocmé and Gorham noted that they were “advised by ISC that the status of 

the child in care is entered into the system by the childcare worker assigned to the child and is not 

verified. Consequently, the status is believed to be susceptible to errors.”41 They also raised a 

number of issues and anomalies in the data, including unexplained spikes in the total number of 

children in care that returned to prior levels the following year42 and inconsistencies in the child-

level data.43 They noted that most of the issues that they had raised remained outstanding by the 

time the report was submitted.44 

36. On cross-examination, Ms. Corbiere did not know whether the current data available to the 

Administrator had been compared to the aggregate data provided to Trocmé and Gorham.45 

37. In 2021, Dr. Trocmé and Dr. Fallon were asked by ISC to undertake a review of available 

data to operationalize the compensation classes in the Tribunal’s orders and “the potential 

 
38 Report on the Estimated Class Size –First Nations Children in Care 1991 to 2019, Exhibit C to 
the Affidavit of Nico Trocmé, April 29, 2024 (“Trocmé Affidavit”), Tab 2C, Responding MR, p. 
408 (“Trocmé & Gorham Report”). 
39 Trocmé & Gorham Report, para 64(b), Tab 2C, Responding MR, p. 424.  
40 Trocmé & Gorham Report, paras 19-22, Tab 2C, Responding MR, p. 414. 
41 Trocmé & Gorham Report, para 17, Tab 2C, Responding MR, p. 413. 
42 Trocmé & Gorham Report, paras 43-49, Tab 2C, Responding MR, p. 414. 
43 Trocmé & Gorham Report, paras 54, 57, 59-61, 66-68, Tab 2C, Responding MR, pp. 422-25. 
44 Trocmé & Gorham Report, para 94, Exhibit C to Trocmé Affidavit, Responding MR, p 433. 
45 Corbiere XEX, Qs. 68-70, Supplemental RMR, pp. 30-31. 
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availability of data that, if available and of high quality, could assist with the process of assessing 

claim eligibility under the CHRT child welfare and Jordan’s Principle compensation categories” 

(“Trocmé-Fallon Report”).46 

38. Particular issues were raised in the Trocmé-Fallon Report with the pre-2013-2014 data, 

including that the Atlantic Region did not include the child’s date of birth in the sample forms they 

were provided, that certain regions did not include the child’s Indian Registration Number in some 

years, and that some forms did not include the parent or guardian name.47 They asked for more 

information on the completeness and accuracy of the pre-2013-2014 data, but ISC did not provide 

them with these details before the report was completed.48 Additionally, they were informed of 

multiple limits related to the information collected prior to 2013-2024, including that “legacy 

systems had been decommissioned and the data they stored may be difficult to retrieve”, that 

“[o]lder records or closed files would be subjected to Treasury Board and Departmental policies 

regarding physical records retention, and therefore may have been disposed of in accordance with 

those policies.”49  

39. The Trocmé-Fallon Report noted:  

Respondents were concerned that if the government relies solely on written 
documentation to support compensation, this could leave a substantial portion of 
eligible people claimants out of the process. Gaps related to pertinent information 
not consistently collected by agencies, and data that are not reliably completed in 
information systems could lead to anger on the part of claimants, which may be 
directed towards agency personnel impacting community relations. There were 
some concerns expressed regarding inequitable receipt of compensation due to 
bias in availability of data. When gaps in data availability or accessibility is 
unevenly distributed across the eligibility period – with older data generally being 
less available, the requirement for claimants to provide documentation may create 
inequities in access to compensation. In many cases, this differential impact of 

 
46 Affidavit of Barabara Fallon, April 29, 2024 (“Fallon Affidavit”), at para 12, Responding MR, 
p 3 | Review of Data and Process Considerations for Compensation Under 2019 CHRT 39 
(“Trocmé-Fallon Report”), Exhibit A to the Corbiere Affidavit, Plaintiff MR, p. 176. This report 
is also cited by the Plaintiffs at Exhibit J in the affidavit of William Colish, affirmed September 6, 
2022, Tab 9, 2022 Motion Record of the Plaintiffs, p. 673. 
47 Trocmé-Fallon Report, Exhibit A to Corbiere Affidavit, Tab 2A, Plaintiff MR, p. 180. 
48 Trocmé-Fallon Report, Exhibit A to Corbiere Affidavit, Tab 2A Plaintiff MR, p. 180. 
49 Trocmé-Fallon Report, citing a document provided by First Nations Child and Family Services 
staff at ISC, Exhibit A to Corbiere Affidavit, Tab 2A, Plaintiff MR, p. 181. 
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data gaps reflects discriminatory funding that limited the ways in which a child’s 
needs or welfare involvement were documented. Respondents were clear that if 
equities in data availability translate to a lack of compensation for children who 
are eligible based on their experiences, it would itself be a manifestation of the 
discrimination the CHRT and class actions are aiming to redress.50  

40. They concluded that while administrative data can expedite proof of eligibility, 

“documentation almost certainly does not exist for all eligible children, especially those who were 

involved in child welfare in earlier years ” [emphasis added].51 

41. The concerns identified in the Trocmé and Gorham Report and in the Trocmé-Fallon 

Report regarding the incompleteness of the data remain unaddressed and no evidence has been 

proffered on this motion to suggest otherwise.  In his evidence, Dr. Trocmé states as follows: 

[…] The ISC data rely on requests for reimbursement for children ordinarily 
resident on reserve who were placed in out-of-home care. 
 
While one would generally expect that agencies would be diligent in ensuring that 
they were being reimbursed, it is possible that in some instances the request for 
reimbursement was not made and therefore the child would not be included in the 
ISC data.  This could occur if the agency was not aware but a child was First 
Nations in ordinarily resident on reserve or if for some reason the agency did not 
complete their request for reimbursement. Failing to claim for ISC reimbursement 
could in particular be an issue in Ontario given that the reimbursement mechanism 
is indirect. Ontario child welfare agencies are block funded by the provincial 
government, and the Ontario government then requests reimbursement from ISC. 
[…] 
[…] it is noteworthy that several key informants interviewed for a 2022 report 
that I completed with Professor Fallon raised concerns about the possibility that 
the ISC data may be missing children and out of home paid placements that had 
not been specifically billed to or reimbursed by ISC.52 
 

42. In her evidence, Dr. Fallon notes similar unresolved concerns regarding the quality and 

completeness of the data:  

I can not attest to whether the ISC identified gaps in the database prior to 2013 
have been remedied since the completion of our report.  If the gaps in the data 
have not been remedied, then it is reasonable to conclude that some children are 

 
50 Trocmé-Fallon Report, Exhibit A to Corbiere Affidavit, Tab 2A Plaintiff MR, pp. 308-309. 
51 Trocmé-Fallon Report, Exhibit A to Corbiere Affidavit, Tab 2A Plaintiff MR, p. 197. 
52 Dr. Trocmé Expert Report, April 29, 2024, Exhibit F to Trocmé Affidavit, Tab 2F, Responding 
MR, pp. 463-465. 

181



16 
 

missing from the ISC database.  Again, we did not assess for the whether the IMS 
[the Information Management System] contained all children that were eligible 
for the Removed Child Compensation Class […] Throughout the report, we 
recommend that given the gaps in the data, the onus be placed on the government 
to rely on alternative or multiple methods to identify Removed Child Class 
Members.53 
 

43. While the Settlement Implementation Committee’s evidence on this motion identifies 

149,638 unique individuals contained in the ISC Database as for May 9, 2024, counsel refused to 

provide information as to the years attributed to the number of individuals identified to date.54  

D. Notice Plan and the Opt-Out 

44. On June 24, 2022, the Phase I Notice Plan was approved by the Court.55 The Notice Plan 

applies to all classes covered by the FSA, including the Removed Child Class and Removed Child 

Family Class.  

45. In the Short Form Notice of Certification and Settlement, approved as part of the Phase I 

Notice Plan on June 24, 2022, the Removed Child Class and Removed Child Family Class are 

defined as:  

First Nations children living on-reserve or in the Yukon who were removed from 
their homes by child welfare agencies and placed into state care, foster care or 
group homes at any time between April 1, 1991 and March 31, 2022. This group 
also includes First Nations children who were not living on-reserve but one of 
their parents was ordinarily resident on a reserve at the time of their removal.  

The parents, grandparents or siblings of one of the individuals above.56 

46. The Long Form Notice of Certification and Settlement, also approved on June 24, 2022, 

further outlined qualifications for payment as a Removed Child Class Member as:  

a. Are First Nations; 
b. Lived on reserve or had at least one parent living on reserve, or in the Yukon 

as a child (except in the Northwest Territories); 
 

53 Dr. Fallon Expert Report, April 29, 2024, Exhibit F to Fallon Affidavit, Tab 1F, Responding 
MR, pp. 306 and 309. 
54 Corbiere XEX, Qs. 49-50, Supplemental RMR, pp. 23-24. 
55 Phase I Notice Plan, Appendix A to June 24, 2022 Order of Justice Aylan.  
56 Short Form Notice of Certification and Settlement, Schedule A to June 24, 2022 Order of 
Justice Aylan.  
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c. Were placed into care as a child between April 1, 1991 and March 31, 2022; 
and 

d. Being in a placement was funded by Canada.57 

 
47. In the Notice of Settlement Approval, approved November 3, 2023, with the Phase II 

Notice Plan, eligibility for the Removed Child Class was defined as:  

i. First Nations children, who wile under the age of majority between April 1, 
1991, and March 31, 2022, were living on a reserve and were removed from 
their homes by child welfare authorities or voluntarily placed into care; 

ii. The placement was funded by Indigenous Services Canada (ISC).  
iii. At least one caregiver (parents or grandparents) were resident on reserve or 

living in the Yukon.58  
 

 
E. Caring Society Concerns Regarding the Claims Process During Development 

1. Concerns Raised Regarding Exclusive Reliance on the ISC Database 

48. As set out in the motion material provided by the Settlement Implementation Committee, 

the Caring Society participated in the development of the Claims Process.  Throughout the summer 

and fall of 2023 and into the winter of 2024, the Caring Society attempted to engage with the 

Administrator and the Parties regarding two critical issues relevant to the current Claims Process: 

(a) records (applicable to both the Removed Child Class and the Kith Class, the claims process for 

which remains to be developed) and (b) supports for Class Members to safeguard against the 

adverse effects that can flow from individual compensation paid to vulnerable persons- particularly 

those with mental health and addictions challenges. 

49. As set out in the affidavits of Dianne Corbiere and Joelle Gott, the initial discussions in the 

fall of 2023 centred around whether the Claims Process should include both the Removed Child 

Class and the Kith Child Class.59 The Caring Society provided feedback and information regarding 

child welfare records and the most effective way to engage FNCFS Agencies and the provinces to 

 
57 Long Form Notice of Certification and Settlement, Schedule B to June 24, 2022 Order of 
Justice Aylan.  
58 Notice of Settlement Approval, Schedule B to the November 3, 2023 Order of Justice Aylan. 
59 Corbiere Affidavit, para 24, Tab 2, Plaintiff MR, p. 101 | Affidavit of Joelle Gott affirmed April 
12, 2024 (“Gott Affidavit”), para 14, Tab 3, Plaintiff MR, pp. 1125-1127 
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better understand the nuances between regions and between agencies.60 Indeed, on September 29, 

2023, the Caring Society’s Executive Director, Dr. Cindy Blackstock, prepared a summary61 for 

the Administrator on the issue of records and records locations, noting as follows: 

• Provincial courts will have records for children who were found in need of protection, 
removed, and/or placed under a supervision order and/or adopted and for which a 
presentation of subsequent hearing was required; 

• Resources files held by child and family services providers may be a source for 
identification of customary care, foster, group and institutional care; and 

• Given the expanse of time in the Class Period, and the serious deficits Directive 20-1 
had for First Nations Agency records keeping/management, many of the files will be 
in paper form particularly for the group 1991-2005.  Records management was also 
influenced by the type of funding arrangement Canada applied in the region with 
Directive 20-1 providing the least support, EPFA a marginal improvement and the 65 
Agreement was better. 

50. Dr. Blackstock suggested that the Administrator and the Parties engage with the provinces 

and FNCFS Agencies and ask a series of questions to assist in developing a strategy to locate 

records.  Some of the questions included: (i) views about the integrity (reliability and validity) of 

ISC records of children in care; (ii) how did reports to ISC regarding children in care and kith 

children change between 1991-2022; (iii) what were the agency reporting requirements for 

children in care and kith children to ISC; and (iv) what policy existed to record the First Nations 

identity of a child and their parents.  On cross-examination, Joelle Gott (co-lead overseeing the 

role of the Administrator) did not know whether any of work in relation to Dr. Blackstock’s 

suggestions had been undertaken.62 

51. Ultimately a decision was made to bifurcate the Removed Child Class from the Kith Child 

Class – a decision to which the Caring Society does not object.  

52. On January 18, 2024, following a detailed review of the draft Claims Process, the Caring 

Society made clear that it had serious concerns about on exclusive reliance on the ISC Database, 

 
60 Email from Caring Society dated September 11, 2023, Exhibit 1 to the cross-examination of 
Joelle Gott, May 21, 2024 (“Gott XEX”), Tab 2, Supplemental RMR, p. 125. 
61 Email from Cindy Blackstock dated October 3, 2023 with attachment, Exhibit 3 to the Gott 
XEX, Tab 2C, Supplemental RMR, p. 129. 
62 Gott XEX, Qs 33-40, Tab 2, Supplemental RMR, pp. 74-76 
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noting it was “strongly of the view that this is not an item that should be left to a later date.  This 

is not in keeping with the representations collectively made to the Tribunal and is not in keeping 

with the terms of the FSA”.63  Further, on February 15, 2024, the Caring Society responded to the 

Plaintiffs’ letter of February 2, 2024 (which did not substantively or productively address the 

concerns raised by the Caring Society), stating as follows: 

[…] the Caring Society has attempted on numerous occasions to engage with the 
Parties and Deloitte regarding records and collaborating with the Agencies in 
order to reasonably be prepared to compensate Removed Child Class Members 
whose names do not appear on the ISC Database through no fault of their own.  
Given that we have been raising these issues since at least the summer of 2023, it 
should be possible to now include some provision for Removed Child Class 
Members who are not on the ISC Database but are able to locate and secure their 
eligibility-confirming documents at the present time.64 
 

53. The Plaintiffs’ response on February 27, 2024,65 as well as those set out in their written 

submissions on this motion, do not substantively address the Caring Society’s concern: where there 

are no records for certain Removed Child Class Members, completion of the ISC Database will 

not lead to any material change in these class members’ circumstances.  Indeed, beyond ISC’s and 

the Administrator’s database-building process, there is no mechanism for cross referencing the 

data within the system and the Administrator is not assessing the completeness of the ISC Database 

against FNCFS Agency or provincial records.66 The concerns regarding the data’s completeness 

remain unaddressed. 

2. Concerns Raised About Lack of Adequate, Culturally Sensitive and Available Supports 

54. In addition to the concerns raised by tying Removed Child Class Members’ eligibility to 

the ISC Database, the Caring Society has consistently and persistently raised concerns regarding 

the readiness of relevant supports for Class Members, particularly for young people, vulnerable 

adults and First Nations communities in crisis. The FSA makes clear that supports for Class 

 
63 Email from Caring Society dated January 18, 2024, Exhibit 5 to the Gott XEX, p 138.   
64 Email from Caring Society dated February 15, 2024, with attachment, Exhibit 7 to the Gott 
XEX, Supplemental RMR, p. 140. 
65 Letter from Mohsen Seddigh dated February 27, 2024, Exhibit 8 to the Gott XEX, Tab 2Hm 
Supplemental RMR, p. 157. 
66 Corbiere XEX, Qs 67 and 71, Tab 1, Supplemental RMR, pp. 29 and 31 
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Members must be responsive to their needs and be available as part of the Claims Process: 

The Parties will agree to culturally sensitive health, information, and other 
supports to be provided to Class Members in the Claims Process, as well as 
funding for health care professionals to deliver support to Class Members who 
suffer or may suffer trauma for the duration of the Claims Process, consistent with 
Schedule I, Framework for Supports for Claimants in Compensation Process, and 
the responsibilities of the Administrator in providing navigational and other 
supports under Article 3.02.67  
 

55. This Court, in approving the FSA, noted that the FSA “ contains a number of safeguards 

to ensure that compensation is paid in a manner that minimizes re-traumatization (such as by 

avoiding the need for an interview or examination of Class Members in order for them to advance 

a claim) and includes free supports to the Class Members throughout the claims process that are 

both culturally sensitive and trauma-informed.”68 

56. Since at least the fall of 2023, Dr. Blackstock69, has been advancing suggestions to the 

Administrator to strengthen the approach to the supports under the FSA. In particular, on 

September 6, 2023, Dr. Blackstock wrote to Ms. Gott and other members of her team on the 

following points: 

• Advocate for surge capacity funding for First Nations service providers to respond to 
higher needs relating to the compensation (i.e.: addictions, mental health, domestic 
violence, law enforcement, youth centres, child and family etc.) - this is absolutely vital 
as the current constellation of supports will be inadequate to meet the needs of 
recipients. 

• Ensure service providers who you anticipate referring people to are aware of any 
documents referring to them and consent to such referrals; 

• Consult with experts (including trusted youth organizations) to flush out how to 
communicate and effective working methods with youth and young adults taking into 
full account the A7G reports relevant to compensation an accountability 

• Ensure navigation supports are available prior during and after the claims period; 

 
67 Final Settlement Agreement., art 9(1).  
68 Moushoom at para 61(d). 
69 Executive Director of the Caring Society who has nearly 40 years of experience working with 
First Nations children, is a Professor of Social Work at McGill University and the 2023 recipient 
of the World Children’s Prize. 
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• Ensure there is clinical capacity and clinical supervision of “navigators” [now referred 
to as claims helpers] particularly in the areas of mental health, addiction, domestic 
violence and working with young people - this should be available 24/7. 

• Proactively identify groups of First Nations claimants that may require more tailored 
supports based on existing data. For example, how are the needs of persons who are 
neurodiverse, have FASD, have a disability or are members of the LGBTQAI2S+ 
communities being accommodated? 

• Identify high risk First Nations that are currently experiencing crisis with mental health 
and addictions and or climate emergency and proactively reach out to provide supports 
in advance of compensation and develop strategies for mitigating serious crisis and 
critical incidents that happened during or after compensation. For example, what 
response will happen if a First Nation asks for a pause in the compensation roll out due 
to suicide or overdose crisis? Consider a national crisis response team to address 
significant issues that may arise in relation to expected increase in drug use. 

• Ensure the communication plan includes informing groups like alternate caregivers, 
teachers, or health workers who use may reach out to for assistance. 70 

 
57. Throughout the fall 2023 and into early 2024, the Caring Society attempted to garner 

feedback from the Administrator and the Parties regarding its recommendations on supports and 

attempted (on multiple occasions) to meet with the Administrator and the Parties to discuss same. 

Unfortunately, no substantive feedback has been provided and no meeting to specifically address 

supports has taken place.71  

58. In its February 15, 2024, letter to the Plaintiffs’ counsel, the Caring Society underlined its 

concerns that a lack of readiness, availability and capacity regarding supports could have 

detrimental impacts on Class Members: 

Your letter of February 2, 2024 misunderstands the Caring Society's position on 
supports. The focus for the Caring Society is ensuring that Class Members have 
ready access to a wide range of culturally relevant and appropriate supports 
before, during and after the Claims Process opens. This is entirely consistent with 
the intent of the Revised FSA in providing “additional benefits” beyond 

 
70 Email from Caring Society dated September 6, 2023, with attachment, Exhibit 2 to the Gott 
XEX, Tab 2B, Supplemental RMR, p. 127. 
71 Gott XEX, Qs 64-67, Tab 2, Supplemental RMR, pp. 83-84 | Email from Cindy Blackstock dated 
November 1, 2023, Exhibit 4 to the Gott XEX, Tab 2D, Supplemental RMR, p. 137 | Email from 
Caring Society dated February 15, 2024, with attachment, Exhibit 7 to the Gott XEX, Tab 2G, 
Supplemental RMR, p. 147. 
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compensation, which Justice Alyen described in her settlement approval reasons 
as “extensive fully-funded supports to help Class Members navigate the claims 
process and to address mental health, cultural, administrative, legal and financial 
needs [emphasis added]” (2023 FC 1533 at para 66.) 
 
The Caring Society's focus in making these comments is not, as you suggest, on 
“the fixing of unfortunate systemic issues”. Rather, we are concerned that the 
current approach, which seems reliant on existing supports, will not be sufficient 
to help Class Members and risks deepening these same systemic issues. Indeed, 
First Nations mental health professionals have advised the Caring Society that 
they have no time to meet the additional demands flowing from various class 
actions as they are struggling to meet the existing needs of community members. 
The stark reality on the ground is that there is a dearth of mental health supports 
for First Nations youth and young adults. Moreover, it is not enough to only focus 
on mental wellness, cultural supports and financial literacy. We know from the 
IRS and 60’s Scoop class actions that the entire community is affected when 
compensation begins to flow into communities as a result of systemic 
discrimination and additional demands are placed on an array of service providers 
such as domestic violence, youth centres, law enforcement, child and family 
services and health.72 
 

59. The Plaintiffs advised the Caring Society that they have received our comments and are 

bound by the scope of supports agreed to in Schedule I of the FSA.73 The Caring Society is not 

convinced that the recommendations it has provided to improve supports is beyond the scope of 

Schedule 1 of the FSA. Indeed, the Caring Society is of the view that its suggestions are essential 

to meeting the best interests of the class, particularly for vulnerable Class Members.  

60. The Caring Society is unaware of the status of the supports as set out in Schedule I of the 

FSA or whether any of the Caring Society’s suggestions regarding ascertaining the availability and 

readiness of existing service providers has been undertaken.   As noted by Ms. Corbiere during 

cross-examination, “supports are being worked on”74 and are only being offered to claimants if 

they call.75  In answer to the Caring Society’s question about whether there is a component for 

surge capacity for service coordination, Ms. Corbiere answered as follows: 

 
72 Email from Caring Society dated February 15, 2024, with attachment, Exhibit 7 to the Gott 
XEX, Tab 2G, Supplemental RMR, p. 147. 
73 Letter from Mohsen Seddigh dated February 27, 2024, Exhibit 8 to the Gott XEX, Tab 2H 
Supplemental RMR, p. 157. 
74 Corbiere XEX, Q. 76, Tab 1, Supplemental RMR, p. 33 
75 Corbiere XEX, Q. 76, Tab 1, Supplemental RMR, p. 34 
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I am not prepared and I didn’t prepare in my affidavit to turn my mind to the 
details of supports because it’s premature, it’s still a work in progress.  We will 
be coming to the table with a support plan, communication materials, and all of 
your questions can be answered then and that is not happening today.  It will be 
able to happen very soon through because what we’re hearing is, as you said, 
people want, you know, clarity and more supports and they want them to be clear 
and rolled about before the claims process begins and we’re now looking at a 
claims process that might not begin for six months, so we have a lot of work to 
do to get ready to deliver on these supports.76 
 

61.  Ms Corbiere also testified that an Assembly of First Nations Compensation Wellness Task 

Team had been replaced by a subgroup of the Settlement Implementation Committee.77 Ms. 

Corbiere was not aware of the recommendations or budgets for supports produced by the Assembly 

of First Nations Compensation Wellness Task Team.78   

62. The Caring Society is of the view that the details of the supports are not premature at this 

important juncture, especially given that the Class, by definition, includes children and young 

adults who are in care or are from care and are predisposed to higher risks.  

 
F. The Current Claims Process Exclusive Reliance on the ISC Database to Determine 

Eligibility 

63. The proposed Claims Process, at this juncture, relies exclusively on the ISC Database to 

determine eligibility for the Removed Child Class.  If a Claimant is located on the ISC Database 

and ISC Database allows the Administrator to determine that the Claimant meets the requirement 

as an Approved Removed Child Class Member, the Administrator will approve the Claim and 

issue an Approval of Eligibility Letter.79 

64. If a Claimant is located on the ISC Database and the ISC Database allows the Administrator 

to determine that they do not meet the requirements as an Approved Removed Child Class 

Member, the Administrator will issue a Denial of Eligibility Letter.80 

 
76 Corbiere XEX, Q. 98, Tab 1, Supplemental RMR, p. 43 
77 Corbiere XEX, Qs 88-89, Tab 1, Supplemental RMR, pp. 39-40 
78 Corbiere XEX, Qs 92-95, Tab 1, Supplemental RMR, pp. 41-42 
79 Claims Process, Schedule A to the Notice of Motion, dated April 15, 2024 (“Claims 
Process”), Tab 1, Plaintiff MR, ss 4.4, 4.5 and 4.8. 
80 Claims Process, Tab 1, Plaintiff MR, ss. 4.5 and 4.6. 
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65. If a Claimant is not located on the ISC Database, the Administrator will issue an 

Inconclusive Eligibility Letter and, as set out in the Claims Process,  

inform the Claimant that their Claim is on hold while the Administrator waits 
update to the ISC Database from Canada.  The Administrator will periodically 
perform new searches of the updated ISC Database.  If the Removed Child Class 
Claimant is later identified on the ISC Database such that the Administrator can 
issue an Eligibility Decision, the Claimant will receive such Eligibility Decision 
from the Administrator.  The continued review of the ISC Database will take place 
until Canada confirms that the Administrator has received the complete ISC 
Database and no further updates are to be provided to the Administrator. 
 
A process is under development for Claimants who will have received an 
Inconclusive Eligibility Letter.  This process will provide direction on next steps 
for Claimants who, by the time it is finalized, are still awaiting an Eligibility 
Decision.81 
 

66. On cross examination, all questions regarding how and whether a Removed Child Class 

Member not identified on the ISC Database could be approved for compensation under the Claims 

Process were refused.82  Indeed, during the cross examination of Ms. Gott representing the 

Administrator, who was supported by her own counsel, Plaintiffs’ counsel interjected on a number 

of occasions and “cautioned” the witness from answering questions in relation to her role as the 

Administrator under the Claims Process.83    

G. Removal of a Removed Child Class Member Due to Abuse 

67. One of the central pillars of the Tribunal’s 2019 CHRT 39 compensation decision (the 

“Tribunal Compensation Decision”) was an order that caregivers who had abused children who 

were removed should not be compensated: “parents or grandparents who sexually, physical or 

psychologically abused their children are entitled to no compensation under this process”.84 

68. The Compensation Framework set out a process to identify beneficiaries if they appeared 

on the “Compensation List”, which was to be made up information collected from ISC, FNCFS 

 
81 Claims Process, Tab 1, Plaintiff MR, s. 4.7. 
82 Corbiere XEX, Q. 41, Tab 1 Supplemental RMR, p. 20, q. 41; Gott XEX, Qs 83-94, Tab 2 
Supplemental RMR, pp. 93-105. 
83 Gott XEX, Qs 83, Tab 2, Supplemental RMR, pp.93 and 97. 
84 2019 CHRT 39 at para 256. 
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Agencies, First Nations, provincial/territorial government ministries and agencies, and the 

professionals and service providers with whom ISC has a relationship.85  Similarly, parents or 

grandparents who abused their children would be identified on an “Exclusion List”, which was to 

be developed as part of the compensation process, based on the judgment of the social worker at 

the time of the removal as recorded in the file.86 

69. The FSA also excludes compensation for Caregiving Parents and Caregiving Grandparents 

who committed Abuse87 resulting in the Removed Child Class Member’s removal.88 

70. However, the proposed Claims Process does not include a process or mechanism for a 

Removed Child Class Member to indicate that they suffered Abuse perpetrated by their Caregiving 

Parent or Caregiving Grandparent.  Certainly, the FSA does not allow for (nor should it) the 

Removed Child Class Member to submit to an interview, examination or other form of viva voce 

evidence taking89, but neither the Claims Process nor the Remove Child Claim Form provides any 

opportunity for the child to indicate to the Administrator that they suffered Abuse.90  Given the 

Settlement Implementation Committee’s position that agency records will not be accessed as a part 

of the Claims Process91, there are questions regarding how Caregiving Parents and Caregiving 

Grandparents who Abused their children will be identified during the time that Removed Child 

Class Members are making claims. 

  

 
85 Compensation Framework, section 8.3, Exhibit “D” to Kaur Affidavit, Tab 3, Responding MR, 
p. 513. 
86 Compensation Framework, section 8.4, Exhibit “D” to Kaur Affidavit, Tab 3, Responding MR, 
p. 513. 
87 “Abuse” means sexual abuse (including sexual assault, sexual harassment, sexual exploitation, 
sex trafficking and child pornography) or serious physical abuse causing bodily injury, but does 
not include neglect or emotional harm,” Final Settlement Agreement, art 1.01. 
88 Final Settlement Agreement, art 6.04(4);  See also Moushoom, at para 37. 
89 Final Settlement Agreement, art 6.01(2). 
90 Claims Process, Tab 1, Plaintiff MR, art 5.12(d) | Removed Child Claim Form, Appendix to 
Claims Process, Tab 1 Plaintiff MR, page 68 | Gott XEX, Qs 98 and 103, Tab 2, Supplemental 
RMR, pp. 108-110 
91 Corbiere XEX, Q 71, Tab 1, Supplemental RMR, p. 31.  
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III. Issues 

71. The Caring Society submits that the following issue must be determined on this motion: 

a. Whether the Claims Process can be approved as fair, reasonable and in the best 

interests of the class, subject to the reporting orders requested by the Caring 

Society. 

IV. Submissions 

A. Legal Approach to the Claims Process 

72. The Caring Society agrees with the legal principles governing a claims process approval 

as set out in the written submissions of the Settlement Implementation Committee. The test for 

approving a Claims Process is analogous to the test that the court applies when deciding whether 

to approve a settlement. That is to say, that a claims process should only be approved if it is fair, 

reasonable and in the best interests of the class.92 The court’s authority to approve a claims process 

is grounded in its jurisdiction to approve settlements and the court may, therefore, direct any means 

of distribution that it considers appropriate.93  

73.  To approve a claims process, the court will need to examine its overall fairness and 

reasonableness, and whether it is in the best interests of the class, having regard to the claims and 

defenses in the litigation and any objections raised to the settlement.94 An objective and rational 

assessment of the pros and cons of the settlement is required for this analysis.95 

B. The Claims Process Must Provide a Pathway to Compensation for all Removed Child 
Class Members 
 

74. There are two principal concerns with the Claims Process’ current approach of exclusively 

relying on the ISC Database to determine eligibility for the Removed Child Class: (a) exclusive 

 
92 Brazeau v. Canada (Attorney General), 2020 ONSC 7229 (CanLII) [Brazeau] at paras 73-74; 
Class Proceedings Act, 1992, sections 26 and 27.1; Eidoo v. Infineon Technologies AG, 2015 
ONSC 5493. 
93 Brazeau at para 75;  Class Proceedings Act, 1992, SO 1992, c 6, section 26 (1); Code of Civil 
Procedure,CQLR c C-25.01, section 596. 
94 Francis v. Ontario, 2023 ONSC 5355 [Francis] at para 36. 
95 Francis. 
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reliance on the ISC Database is not in keeping with the FSA or the Tribunal’s orders (and could 

set a precedent in which wrongdoers save money by keeping poor records of their harms); and (b) 

the quality and completeness of the data used to build the ISC Database is uncertain, potentially 

disentitling eligible Removed Child Class Members.  Given these important issues, the Caring 

Society is asking the Court to order that the Settlement Implementation Committee submit to the 

Court for approval, an alternative pathway for those Removed Child Class Members who cannot 

be identified on the ISC Database but are nonetheless eligible for compensation.  For clarity, the 

Caring Society is not suggesting that the Court reject the Claims Process, but rather that the Court 

exercise its jurisdiction to ensure public confidence in the Claims Process by taking reasonable 

measures to ensure all eligible Removed Child Class Members receive compensation. 

1. Exclusive Reliance on the ISC Database is Not in Keeping with the Tribunal’s Orders or the 
FSA 

75. The Tribunal reasonably concluded from the evidence that Canada was “devoid of caution 

with little to no regard to the consequences of its behavior towards First Nations children and their 

families”.96 It also found that Canada had continuously focused on “financial considerations rather 

than on the best interest of First Nations children and respecting their human rights.”97  It is not 

the fault of the victims in this case that Canada’s wilful and reckless conduct adversely impacted 

so many First Nations children, youth and families across the country.  No victim should have to 

forfeit their legal right to human rights compensation to shield Canada from further liability or to 

compromise their entitlement after their right to compensation has already been challenged and 

upheld. 

76. As set out above, First Nations children ordinarily resident on reserve received child and 

family services funded by the federal government.  If a First Nations children was removed by a 

child welfare authority while ordinarily resident on reserve and placed in care, that child’s 

placement was presumptively funded by federal government.98 

77. On the issue of removed children, the Tribunal did not make compensation for children in 

and from care dependent on ISC’s records. Instead, as the Tribunal made clear, the harm arose 

 
96 2019 CHRT 39 at para 230. 
97 2019 CHRT 39 at para 231. 
98 Merits Decision at paras 5, 35, 52, 59, 73-76, 78, 83-85 
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from a child being removed from their family: 

[…] the evidence is sufficient to make a finding that each child who was 
unnecessarily removed from their home, family and community has suffered.  
Any child who was removed and later reunited with their family has suffered 
during the time of separation.99 

 
78. The operable harm thus flows from the child’s experience of being separated from their 

family and moving to another living situation during a child welfare intervention.  The issue of 

whether ISC received or maintained a record on that child’s particular child welfare placement is 

immaterial to the child’s experience of harm.  

79. In fact, there was no evidence adduced at the compensation hearing before the Tribunal or 

this Honourable Court suggesting that ISC record keeping was material to the harm experienced 

by Removed Child Class Members.  Instead, the evidence focused on the well documented harms 

flowing from Canada’s discriminatory funding and policy approaches that incentivized the 

separation of First Nations children from their families as services providers could not offer 

substantively equal, culturally appropriate prevention services and least disruptive measures.100   

80. One of the fundamental derogations identified by the Tribunal in refusing to approve the 

2022 FSA was the exclusion of removed children who were not in ISC-funded placements.  On 

that point, the Tribunal noted as follows: 

The FSA adds another requirement in order to award compensation to First Nations 
children. The Tribunal decisions provide compensation for children removed from 
their homes, families and communities as a result of the FNCFS Program's systemic 
discrimination. The FSA narrows it to removed children who were also placed in 
ISC-funded care. In light of the evidence presented throughout this case, the 
Tribunal ordered the maximum compensation available under the CHRA for the 
great harms caused by the removal of First Nations children rather than the number 
of years in care or the other harms that occurred in care. The Tribunal explained that 
a removed child or caregiving parent or grandparent had other recourses in addition 
to this maximum compensation that they could pursue to obtain higher amounts of 
compensation for the additional harms they suffered. The FSA and class actions 
focus on these additional harms and the Tribunal agrees this is an appropriate focus 
for the FSA and the class actions. However, the requirement of removal and 
placement in care in an ISC-funded location cannot be considered a proper 

 
99 2019 CHRT 39 at para 148. 
100 2019 CHRT 39. 
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interpretation of the Tribunal's findings and orders. The Panel disagrees with the 
AFN and Canada’s interpretation of the Tribunal’s orders on this point. The Caring 
Society properly characterized the Tribunal’s findings and orders in that regard. 
[Emphasis added]101 
 

81. The Caring Society is concerned that if the current Claims Process is approved  absent clear 

eligibility mechanisms that go beyond a Removed Child Class Member being identified on the 

ISC Database, the Claims Process risks disentitling children in care from the compensation they 

have already been awarded (which may deepen the trauma and injustice) and narrow the eligibility 

requirements set out in the Tribunal’s Compensation Entitlement Order.  

82. Moreover, without a clear pathway to determine eligibility outside of the ISC Database, 

the Claims Process will be in direct conflict with the FSA as the FSA does not include a clear 

statement that eligibility for the Removed Child class is determined strictly on ISC records.   

83. The Tribunal’s Compensation Entitlement Order and the subsequent FSA approved by this 

Court is grounded in the child’s experience of Canada’s discriminatory conduct - not on whether 

Canada and child and family service providers did their paperwork properly. The definition of 

Removed Child Class does not include the requirement that the Claimant be identified on the ISC 

Database.  Moreover, the FSA recognizes that eligibility will be based on “objective criteria and 

data primarily from ISC and Supporting Documentation as the case may be”102 while also 

making clear that the Claims Process must account for the incompleteness of records: 

In designing the Claims Process, the Administrator and the Plaintiffs will develop 
standards relating to the processing of Claims in compliance with this Agreement, 
insofar as this Agreement recognizes that Class Members’ circumstances may 
require flexibility in the type of documentation necessary to support the Claims 
Forms due to challenges such as the Child's age or development status at the time 
of the events, the disappearance of records over time, the retirement or death 
of Professionals involved in a child's case, and systemic barriers to accessing 
Professionals. In recognition of same, for example, Article 6.08(5) allows for 
Supporting Documentation that is contemporaneous or current where 
appropriate.103 

84. Under the FSA, Canada is responsible for paying the reasonable costs for Child Welfare 

 
101 2022 CHRT 41, at para 283. 
102 Final Settlement Agreement, art 6.02(3) [emphasis added]. 
103 Final Settlement Agreement, art 5.01(7) [emphasis added]. 
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Records Technicans who, pursuant to the definition under the FSA, are individuals who can be 

“retained by the Administrator on advice of the Settlement Implementation Committee for the 

purposes of the verification of a Claim under this Agreement through provincial authorities, 

agencies or other Child Welfare Authorities, including in matter such as the verification of Claims 

made by Kith Child Class Members or Kith Family Class Members.”104    

85. Moreover, the definition of “Supporting Documentation” for the Removed Child Class did 

not require identification on the ISC Database to determine eligibility, with good reason.105  As set 

out above, Canada’s discrimination was embedded in multiple funding approaches that drove 

different service delivery providers and models over time. Thus, the parties to the FSA, and the 

corresponding Minutes of Settlement with the Caring Society, intended the Claims Process to be 

agile and flexible, taking account of the multiple approaches to determining eligibility. This is the 

basis on which the FSA was approved.   

86. As set out by Dr. Blackstock in her October 3, 2023, communication to the Administrator 

and Class Counsel, certain records for Removed Children are shaped by legislative, regulatory and 

practice requirements and are held by multiple sources (i.e.: courts, provinces/territories, and 

delegated First Nations child and family service providers). Moreover, changes in record keeping 

technology means that records for Removed Children will be kept in multiple media formats.106   

87. There may be other forms of records, outside of the child welfare accounting records, that 

may assist the Administrator in the determining of eligibility. For example, under Ontario’s Child, 

Youth and Family Services Act, the Court is required to make statutory findings “as soon as 

practical” regarding the following: 

(a)  the child’s name and age; 
(b)  whether the child is a First Nations, Inuk or Métis child and, if so, the 
child’s bands and First Nations, Inuit or Métis communities; and 

 
104 Final Settlement Agreement, art 1.01 and 3.04(1)(b). 
105 Final Settlement Agreement, art 1.01. 
106 Email from Cindy Blackstock dated October 3, 2023, with attachment, Exhibit 3 to the Gott 
XEX, Tab 2C, Supplemental RMR, p. 129.  
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(c)  where the child was brought to a place of safety before the hearing, the 
location of the place from which the child was removed.107 
 

88.  Furthermore, the Short Form Notice the Long Form Notice and the Notice of Settlement 

Approval did not restrict eligibility under the Removed Child Class to individuals being identified 

on the ISC Database thus raising important questions about the sufficiency of the Opt-out Notice 

to Class Members.   

89. Finally, we return to the purpose of tort compensation which is to restore persons to the 

position they would have been in but for the loss or adverse effects of the cause of action- in this 

case being removed from their families unnecessarily.  This intention is seriously undermined if 

wrongdoers can be shielded from accountability for their harmful conduct by not keeping records 

or by keeping poor records. The nature and level of the compensable harm properly lies with the 

experience of the victim -not in the pen of the wrongdoer.  

2. Expert Concerns with the Quality of the Data 

90. There have been and continue to be concerns with the quality and completeness of the 

records used to build the ISC Database – concerns from subject matter experts in the area of child 

welfare and who have been involved in this case since at least 2021.  The evidence of Drs. Fallon 

and Trocmé is far from “speculative” and instead is objective, independent and relevant to an issue 

to be decided in these proceedings.  Their expertise is needed to assist the court in rendering its 

decision.108 Their evidence was tendered for no improper purpose, nor was it biased or misleading.   

Indeed, the evidence from Dr. Fallon and Dr. Trocmé satisfies the test in R. v. Mohan.109 

91. The court is entitled to rely on this evidence in order to determine whether the Claims 

Process is fair, reasonable and in the best interest of the class.   There is no basis for disentitling 

some claimants because the number of unique individuals identified on the ISC Database exceeds 

the estimates provided in the Trocmé and Gorham Report (and beyond those in the Peter Gorham 

updated estimates110). This does not lead to an automatic determination that all Removed Child 

 
107 Child, Youth and Family Services Act, 2017, S.O. 2017, c. 14, Sched. 1, s 90(2). 
108 R v Mohan, [1994] 2 SCR 9 [Mohan] 
109 R. v. Mohan, [1994] 2 SCR 9 [Mohan].  
110 Trocmé Affidavit, at paras 10-11, Tab 2, Responding MR, p. 314-315 | Trocmé & Gorham 

197

https://www.canlii.org/en/on/laws/stat/so-2017-c-14-sch-1/latest/so-2017-c-14-sch-1.html?autocompleteStr=child%2C%20youth%20and%20family&autocompletePos=1&resultId=04a9bd2f68094cd8a43934feb98add0d&searchId=2024-05-31T11:09:49:878/f71f59f182774ea99f942dd4e5454977
https://canlii.ca/t/9095#sec90
https://www.canlii.org/en/ca/scc/doc/1994/1994canlii80/1994canlii80.html
https://www.canlii.org/en/ca/scc/doc/1994/1994canlii80/1994canlii80.html
https://www.canlii.org/en/ca/scc/doc/1994/1994canlii80/1994canlii80.html
https://www.canlii.org/en/ca/scc/doc/1994/1994canlii80/1994canlii80.html
https://www.canlii.org/en/ca/scc/doc/1994/1994canlii80/1994canlii80.html
https://www.canlii.org/en/ca/scc/doc/1994/1994canlii80/1994canlii80.html
https://www.canlii.org/en/ca/scc/doc/1994/1994canlii80/1994canlii80.html
https://www.canlii.org/en/ca/scc/doc/1994/1994canlii80/1994canlii80.html
https://www.canlii.org/en/ca/scc/doc/1994/1994canlii80/1994canlii80.html
https://www.canlii.org/en/ca/scc/doc/1994/1994canlii80/1994canlii80.html
https://www.canlii.org/en/ca/scc/doc/1994/1994canlii80/1994canlii80.html
https://www.canlii.org/en/ca/scc/doc/1994/1994canlii80/1994canlii80.html
https://www.canlii.org/en/ca/scc/doc/1994/1994canlii80/1994canlii80.html
https://www.canlii.org/en/ca/scc/doc/1994/1994canlii80/1994canlii80.html


32 
 

Class Members are on the ISC Database. Instead, the number likely reveals a far wider catchment 

of children impacted by Canada’s discrimination and poor record keeping. 

92. The Caring Society submits that the expert concerns with the quality and completeness of 

the ISC Database do not lead to the floodgates argument raised by the Settlement Implementation 

Committee in its written submission.111  Whether a proper accounting record was submitted to the 

federal government by a FNCFS Agency or the province did not impact the experience of a 

Removed Child Class Member.  Moreover, raising concerns regarding the completeness of the 

data in no way suggests the erasure of the requirement that the First Nations child be ordinarily 

resident on reserve. 

93. In its written submissions, the Settlement Implementation Committee attempts to distract 

from the definition of Removed Child Class Member under the FSA by implying that Stonechild 

v. Canada and A. B. et al, among other class proceedings, will cover First Nations children placed 

in care.112 The Settlement Implementation Committee relies on the following class definition from 

Stonechild at paragraph 104 of its submissions: 

All First Nations (Status and Non-Status Indians) Inuit and Métis persons who 
were removed from their homes in Canada between January 1, 1992 and 
December 31, 2019 and placed in the care of individuals who were not members 
of the Indigenous group, community or people to which they belong, excluding 
on-reserve class members in the Federal Court action styled as Moushoom 
and Meawasige (by his litigation guardian, Beadle) v The Attorney General of 
Canada with court file number T-402-19 (the “Primary Class” or “Primary 
Class Members”).113 

  

94. Reliance on the above definition is misplaced in this discussion. The above definition 

provides no guarantee that individuals who are not identified on the ISC Database will be captured 

in these other proceedings. Rather, the above definition excludes on-reserve class members who 

are expected to be covered by these proceedings, without any qualification regarding the state of 

 
Report, Exhibit C to the Trocmé Affidavit, Tab 2C, Responding MR, p. 408 | February 7, 2022 
Letter from Peter Gorham to Robert Kugler, Exhibit D to the Trocmé Affidavit, Tab 2D, 
Responding MR, p 457.  
111 Plaintiff’s Memorandum of Fact and Law, paras 100-106. 
112 Plaintiff’s Memorandum of Fact and Law, para 101 and 104. 
113 Stonechild v. Canada, 2022 FC 913 [Stonechild] at para 2. 
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records regarding their time in care.  Contrary to the suggestion made by the Settlement 

Implementation Committee, the Stonechild definition does not have the subsequent effect of 

ensuring children who are not included in the ISC Database in this case, but who are otherwise 

eligible, will be covered by those other proceedings.  

95. In fact, Stonechild relates to a different set of facts and respective compensation scheme 

altogether, where the focus is on the placement of children in the care of individuals who were not 

members of the Indigenous group (an additional requirement that is not part of the eligibility 

criteria in the FSA in this case), and not placements that were the result of the discriminatory 

funding schemes under the FNCFS Program.  

96. The Caring Society submits that the Settlement Implementation Committee is inaccurately 

and incorrectly conflating “ISC-funded placement” with identification on the ISC Database.  They 

are not one in the same.  While the Court can certainly infer that First Nations children ordinarily 

resident on reserve removed and placed in care who appear on the ISC Database were in an ISC-

funded placement, there is no basis to infer that a removed First Nation’s child’s absence from the 

ISC Database proves that their placement was not funded by ISC.   

C. Questions About a Trauma-Informed Survivor Focused Approach to Abuse 

97. The Caring Society recognizes the sensitivity and difficulty of addressing and identifying 

Abuse in this case and submits that due diligence must be undertaken to develop a safe process to 

identify Caregiving Parents or Caregiving Grandparents who are not entitled to compensation due 

to Abuse of a Removed Child.  Such a process ought to be available to Removed Child Class 

Members at the time they are making a Claim in order to preserve their agency to bring forward 

concerns of Abuse they may have experienced, if they so choose. The Claims Form should, at the 

very least, leave the decision in the hands of the Removed Child Class Member.  The Claims Form 

should also include statements about the provisions for Abuse in the FSA and an option for 

Removed Child Class Members to be kept informed about the process.  

98. In the Compensation Entitlement Decision, the Tribunal commented as follows: 

The use of the “words unnecessarily removed” account for a distinction between two 
categories of children: those who did not need to be removed from the home and 
those who did. If the children are abused sexually, physically or psychologically 
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those children have suffered at the hands of their parents/caregivers and needed to 
be removed from their homes. However, the children should have been placed in 
kinship care with a family member or within a trustworthy family within the 
community. Those First Nations children suffered egregious and compound harm as 
a result of the discrimination by being removed from their extended families and 
communities when they should have been comforted by safe persons that they knew. 
This is a good example of violation of substantive equality. 

The Panel believes that in those situations only the children should be compensated 
and not the abusers. The Panel understands that some of the abusers have themselves 
been abused in residential or boarding schools or otherwise and that these 
unacceptable crimes of abuse are condemnable. The suffering of First Nations 
Peoples was recognized by the Panel in the Decision. However, not all abused 
children became abusers even without the benefit of therapy or other services. The 
Panel believes it is important for the children victims/survivors of abuse to feel 
vindicated and not witness financial compensation paid to their abusers regardless 
of the abusers' intent and history.114 

99. Moreover, reports from youth in care and former youth in care have made clear that there 

must be clear parameters to ensuring that the experiences of survivors are prioritized, and 

perpetrators held accountable.115 

100. The Abuse captured by the FSA is connected to experiences of child abuse.  The difficulty 

and trauma associated with sharing this information cannot and should not be overstated. By way 

of example, in a recent criminal decision of the Provincial Court of Manitoba, Judge C.A. Devine 

summarized the jurisprudence examining the challenges with disclosures of sexual abuse for 

children: 

It is well-settled law that there can be significant delays in disclosure by children 
who have been sexually abused (see R v L(DO), 1993 CanLII 46 (SCC), [1993] 4 
SCR 419 at paras 29 and 77; R v PS, 2019 ONCA 637 at para 21; R v WEB, 2012 
MBCA 23 at para 20).  As Justice L’Heureux-Dubé stated in L(DO), the reasons 
for this are several, but it is often out of fear of reprisal or of what the 
consequences will be, the power imbalance between the child and the abuser, 
especially when the abuser is a trusted and beloved family member, such as a 
father or stepfather (at para 75):    

[C]hildren, for a number of reasons, are often apt to delay disclosure. As 
McLachlin J. wrote in R. v. W. (R.), supra, at p. 136: 

 
114 2019 CHRT 39 at paras 149-150. 
115 Children Back, Land Back: Follow-Up Report of First Nations Youth in Care Advisors, 
Exhibit E to the Kaur Affidavit, Tab 3E, Responding MR, pp. 742-743. 
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. . . victims of abuse often in fact do not disclose it, and if they do, it may not 
be until a substantial length of time has passed. 
Studies abundantly confirm this fact as part of the child abuse syndrome. 
(See, among others, R. C. Summit, "The Child Sexual Abuse 
Accommodation Syndrome" (1983), 7 Child Abuse & Neglect 177, at pp. 
181-88; and G. Renaud, "Judicial Notice of Delayed Reporting of Sexual 
Abuse: A Reply to Mr. Rauf" (1993), 20 C.R. (4th) 383.)116 

  
101. Balanced against the challenges of disclosure is the right of children to be heard under the 

United Nations Convention on the Right of the Child.117  Article 12 provides as follows: 

1. States Parties shall assure to the child who is capable of forming his or her own 
views the right to express those views freely in all matters affecting the child, the 
views of the child being given due weight in accordance with the age and maturity 
of the child. 

2. For this purpose, the child shall in particular be provided the opportunity to be 
heard in any judicial and administrative proceedings affecting the child, either 
directly, or through a representative or an appropriate body, in a manner consistent 
with the procedural rules of national law. 

102. The Removed Child Class includes children, young adults and adults who should benefit 

from being heard and should be able to share their voices as survivors of child abuse, should they 

so choose.  While compensation paid to Caregiving Parents and Caregiving Grandparents will 

likely not commence for at least four (4) years118, those who are seeking to make a Claim now 

should have access to a safe and trauma-informed process to disclose if they so choose. 

D. Claims Process is Incomplete Without Robust Supports 

103. The FSA text makes a substantial commitment to provide supports to Class Members 

during the Claims Process.  However, more work is required before the supports set out in Schedule 

I to the FSA are ready, available and accessible to Class Members.119 

 
116 R v WS, 2023 MBPC 36 at para 38. 
117 United Nations Convention on the Rights of the Child, art 12. 
118 Gott Affidavit, at para 14(m)(ii), Tab 3, Plaintiff MR, p 1131 | Gott XEX, Q 99, Tab 2, 
Supplemental RMR, pp 108-109 
119 Corbiere XEX, Q76, Tab 1, Supplemental RMR, pp. 33-34 
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104. The Trocmé-Fallon Report make clear that supports for receiving compensation is vital: 

• Respondents have expressed the need to ensure that vulnerable and isolated individuals 
will receive compensation, and that they will receive adequate support after receiving 
compensation; 

• Mental health supports. A toll free helpline is a start but may not be sufficient to 
support the mental health needs of many individuals and communities affected by the 
compensation process - especially if it is understaffed. Indigenous healing supports, in 
addition to in-person mental health resources and counseling, are crucial; and 

• Administrative supports. Hiring an adequate number of trained staff to assist 
claimants in a community-centric manner is essential to an effective implementation of 
a compensation regime. A well-staffed, culturally-and trauma-informed team of 
attendants would improve compensation processes. In addition, having support staff 
working directly with communities, such as community liaisons, can render 
compensation schemes more efficient and help tailor implementation to community 
needs.120 

105. The Trocmé-Fallon Report also notes that there are ways to protect against re-

traumatization, including making available trauma informed, culturally sensitive support services 

before, during and after for participants and their families and communities.121 

106. Importantly, many of these recommendations echo those in the November 2019 Youth in 

Care Report: Justice, Equity and Culture: the First-Ever YICC Gathering of First Nations Youth 

Advisors (the “YICC Report”).  The YICC Report makes recommendation regarding supports, 

including the following: 

(i) The Youth Advisors strongly expressed the need for mental health supports to 
be put in place before, during and after applying for compensation and 
settlements. 

(ii) There must be safety around compensation. 
 
a. Healing circles, sweat lodge ceremonies, support for counseling or therapy 

etc. 

(iii) There must be mental health supports and navigational assistance to help youth 
apply for compensation.  

a. Talking to lawyers and government employees can be very triggering for 
 

120 Trocmé-Fallon Report, Exhibit A to Corbiere Affidavit, Tab 2A, Plaintiff MR, pp. 136-137. 
121 Trocmé-Fallon Report, Exhibit A to Corbiere Affidavit, Tab 2A, Plaintiff MR, p. 138. 
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First Nations youth; Therefore, having support to apply and fill out forms is 
essential. 

b. Getting access to files and birth certificates, for example can be very 
challenging and trigger stressful emotions. 

c. Along with navigational support, youth also need mental health supports to 
help with the experiences and challenges. 

(iv) There must be continued support after compensation. 

a. For example, at least one year of counseling or therapy must be covered. 
Indigenous services Canada's Non-Insured Health Benefits coverage is 
limited and some First Nations youth do not have government recognized 
status or access to their status cards.122 

107. The moving parties’ witnesses acknowledged the existence of the YICC report but had not 

read it and could not advise in what measure its recommendations had been taken into account or 

would be implemented.123   The Caring Scoiety is of the view that any plan proposed to the Court 

for approval on supports ought to consider and reflect the recommendations from the YICC report. 

108. At this juncture, the evidence clearly suggests that the critical supports necessary for 

Removed Child Class Members and Removed Child Family Class Members are not ready.   

Therefore, in order to support an open, transparent and accountable roll of out supports, the Caring 

Society requests an order that the Settlement Implementation Committee submit a specific and 

concrete plan to provide the supports set out in the FSA for approval by this Court within 60 days 

of the Order in this proceeding and prior to the Launch Date. 

V. Orders Sought 

109. The Caring Society respectfully requests that this Honourable Court approve the Claims 

Process subject to the approval of additional elements to the Claims Process, in line with the 

following: 

a. An order that the Settlement Implementation Committee submit a companion 

 
122November 22, 2019 Youth in Care Canada Report: Justice, Equity and Culture: the First-Ever 
YICC Gathering of First Nations Youth Advisors, Exhibit C to Kaur Affidavit, Tab 3C, Responding 
MR, p. 478. 
123 Corbiere XEX, Q. 79, Tab 1, Supplemental RMR, p. 35 | Gott XEX, Q. 116, Tab 2, 
Supplemental RMR, p 112, q 116.  
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Claims Process for identifying and approving Removed Child Class Members who 

have not been identified on the ISC Database, but are otherwise eligible for 

compensation under the FSA on or before September 1, 2024; 

b. An order that the Settlement Implementation Committee submit a safe, evidence-

based and expert/clinically informed approach for Removed Child Class Members 

to identify Abuse in connection with their removal if they choose, including a safe 

and expert/clinically informed approach that may include the sharing of this 

information with the Administrator on behalf of the Removed Child Class Member 

by a trusted support person on or before September 1, 2024;  

c. An order that the Settlement Implementation Committee submit a detailed 

description of the supports set out in Schedule I of the FSA, the status of the hiring 

and training of Claims Helpers, and the status of the Caring Society’s suggestions 

regarding increasing surge capacity and measures to ensure existing services such 

as mental health, addictions, domestic violence, cultural and child welfare services 

have the capacity to support Class Members before the Launch Date, throughout 

the Claims Process and after the Claims Process on or before September 1, 2024; 

and 

d. Such further and other relief as counsel may request and this Honourable Court may 

deem just and appropriate. 

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 31st day of May, 2024.  

________________________________________   
Sarah Clarke / David Taylor 
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