
 

 

SCC Court File No: 40061 

 

IN THE SUPREME COURT OF CANADA 

(ON APPEAL FROM THE COURT OF APPEAL OF QUÉBEC) 

IN THE MATTER OF a Reference to the Court of Appeal of Québec in relation to the Act respecting 

First Nations, Inuit and Métis children, youth and families (Order in Council No.: 1288-2019) 

 

BETWEEN: 

ATTORNEY GENERAL OF QUÉBEC 

APPELLANT 

-and- 

 

ATTORNEY GENERAL OF CANADA, ASSEMBLÉE DES PREMIÈRES NATIONS 

QUÉBEC-LABRADOR (APNQL), COMMISSION DE LA SANTÉ ET DES SERVICES 

SOCIAUX DES PREMIÈRES NATIONS DU QUÉBEC ET DU LABRADOR 

(CSSSPNQL), SOCIÉTÉ MAKIVIK, ASSEMBLÉE DES PREMIÈRES NATIONS 

ASENIWUCHE WINEWAK NATION OF CANADA, SOCIÉTÉ DE SOUTIEN 

À L’ENFANCE ET À LA FAMILLE DES PREMIÈRES NATIONS DU CANADA 

 

RESPONDENTS 

-and- 

 

ATTORNEY GENERAL OF MANITOBA, ATTORNEY GENERAL OF BRITISH 

COLUMBIA and ATTORNEY GENERAL OF ALBERTA, ATTORNEY GENERAL OF  

THE NORTHWEST TERRITORIES 

INTERVENERS 

[Style of cause continued on next page] 

 

 

 FACTUM OF THE INTERVENERS INUIT TAPIRIIT KANATAMI, NUNATSIAVUT 

GOVERNMENT AND NUNAVUT TUNNGAVIK INCORPORATED 

 (Pursuant to Rules 42 of the Rules of the Supreme Court of Canada) 

 

 

GOWLING WLG (CANADA) LLP 

2600 – 160 Elgin Street 

Ottawa, ON, K1P 1C3 

 

Brian A. Crane, K.C.  

Graham Ragan 

Alyssa Flaherty-Spence 

Kate Darling 

Tel:     (613) 786-0107 

Fax:    (613) 563-9869 

Email: Brian.crane@gowlingwlg.com 

   

Counsel for the Interveners, Inuit Tapiriit 

Kanatami, Nunatsiavut Government and 

Nunavut Tunngavik Incorporated 

 

mailto:Brian.crane@gowlingwlg.com


 

 

 

[Style of cause continued] 

 

AND BETWEEN: 

ATTORNEY GENERAL OF CANADA 

APPELLANT 

 

-and- 

 

ATTORNEY GENERAL OF QUÉBEC 

RESPONDENT 

 

-and- 

 

SOCIÉTÉ DE SOUTIEN À L’ENFANCE ET À LA FAMILLE DES PREMIÈRES  

NATIONS DU CANADA, ASENIWUCHE WINEWAK NATION OF CANADA, 

ASSEMBLÉE DES PREMIÈRES NATIONS, SOCIÉTÉ MAKIVIK,  

ASSEMBLÉE DES PREMIÈRES NATIONS QUÉBEC-LABRADOR (APNQL), 

COMMISSION DE LA SANTÉ ET DES SERVICES SOCIAUX DES PREMIÈRES NATIONS 

DU QUÉBEC ET DU LABRADOR (CSSSPNQL),  

ATTORNEY GENERAL OF MANITOBA, ATTORNEY GENERAL OF BRITISH 

COLUMBIA, ATTORNEY GENERAL OF ALBERTA, ATTORNEY GENERAL OF THE 

NORTHWEST TERRITORIES, GRAND COUNCIL OF TREATY #3, INNU TAKUAIKAN 

UASHAT MAK MANI-UTENAM (ITUM), AGISSANT COMME BANDE TRADITIONNELLE 

ET AU NOM DES INNUS DE UASHAT MAK MANI-UTENAM, FEDERATION OF 

SOVEREIGN INDIGENOUS NATIONS, PEGUIS CHILD AND FAMILY SERVICES, 

NATIVE WOMEN'S ASSOCIATION OF CANADA, COUNCIL OF YUKON FIRST 

NATIONS, INDIGENOUS BAR ASSOCIATION,CHIEFS OF ONTARIO, INUVIALUIT 

REGIONAL CORPORATION, INUIT TAPIRIIT KANATAMI, NUNATSIAVUT 

GOVERNMENT AND NUNAVUT TUNNGAVIK INCORPORATED, NUNATUKAVUT 

COMMUNITY COUNCIL, LANDS ADVISORY BOARD, MÉTIS NATIONAL COUNCIL, 

MÉTIS NATION-SASKATCHEWAN, MÉTIS NATION OF ALBERTA, MÉTIS NATION 

BRITISH COLUMBIA, MÉTIS NATION OF ONTARIO AND LES FEMMES MICHIF 

OTIPEMISIWAK, LISTUGUJ MI'GMAQ GOVERNMENT, CONGRESS OF ABORIGINAL 

PEOPLES, FIRST NATIONS FAMILY ADVOCATE OFFICE, ASSEMBLY OF MANITOBA 

CHIEFS, FIRST NATIONS OF THE MAA-NULTH TREATY SOCIETY, TRIBAL CHIEFS 

VENTURES INC., UNION OF BRITISH COLUMBIA INDIAN CHIEFS, FIRST NATIONS 

SUMMIT OF BRITISH COLUMBIA AND BRITISH COLUMBIA ASSEMBLY OF FIRST 

NATIONS, DAVID ASPER CENTRE FOR CONSTITUTIONAL RIGHTS, REGROUPEMENT 

PETAPAN, CANADIAN CONSTITUTION FOUNDATION, CARRIER SEKANI FAMILY 

SERVICES SOCIETY, CHESLATTA CARRIER NATION, NADLEH WHUTEN, SAIK'UZ 

FIRST NATION AND STELLAT'EN FIRST NATION, CONSEIL DES ATIKAMEKW 

D'OPITCIWAN, VANCOUVER ABORIGINAL CHILD AND FAMILY SERVICES SOCIETY, 

NISHNAWBE ASKI NATION 

INTERVENERS 

 

 

 



 

 

TO:  THE REGISTRAR 

AND TO: 

 

BERNARD, ROY & ASSOCIÈS 

1, rue Notre-Dame Est, bureau 8.00 

Montréal, QC  H2Y 1B6 

 

Samuel Chayer 

Francis Demers 
Tel:     (514) 393-2336 Ext: 51456 

Fax:    (514) 873-7074 

Email: samuel.chayer@justice.gouv.qc.ca 

 

Counsel for the Appellant/Respondent, 

Attorney General of Québec 

NOËL ET ASSOCIÈS, s.e.n.c.r.l. 
225, montée Paiement, 2e étage 

Gatineau, QC  J8P 6M7 

 

Pierre Landry 
Tel:     (819) 503-2178 

Fax:    (819) 771-5397 

Email: p.landry@noelassocies.com  

 

Ottawa Agent for Counsel for the 

Appellant/Respondent, Attorney General of 

Québec 

  

MINISTÈRE DE LA JUSTICE - CANADA 

284, rue Wellington 

Ottawa, ON  K1A 0H8 

 

Bernard Letarte 

François Joyal 

Tel:     (613) 946-2776 

Fax:    (613) 952-6006 

Email: bernard.letarte@justice.gc.ca 

 

 

Counsel for the Respondent/Appellant, 

Attorney General of Canada 

ATTORNEY GENERAL OF CANADA 
Department of Justice Canada,  

Civil Litigation Section 

50 O'Connor Street, 5th Floor 

Ottawa, ON  K1A 0H8 

 

Christopher M. Rupar 

Tel:     (613) 670-6290 

Fax:    (613) 954-1920 

Email: christopher.rupar@justice.gc.ca 

 

Ottawa Agent for Counsel for the 

Respondent/Appellant, Attorney General of 

Canada 

  

FRANKLIN GERTLER ÉTUDE LÉGALE 
507 Place d'Armes, bureau 1701 

Montréal, QC  H2Y 2W8 

 

Franklin S. Gertler 

Gabrielle Champigny 

Hadrien Gabriel Burlone 

Mira Levasseur Moreau 
Tel:     (514) 798-1988 

Fax:    (514) 798-1986 

Email: franklin@gertlerlex.ca 

 

Counsel for the Respondents / Interveners, 

Assemblée des Premières Nations Québec-

Labrador (APNQL) & Commission de la santé 

et des services sociaux des Premières Nations 

du Québec et du Labrador (CSSSPNQL)  

SUPREME ADVOCACY LLP 

100- 340 Gilmour Street 

Ottawa, ON   K2P 0R3 

 

Marie-France Major 
Tel:    (613) 695-8855 Ext: 102 

Fax:   (613) 695-8580 

Email: mfmajor@supremeadvocacy.ca  

 

 

 

Ottawa Agent for Counsel for the Respondent / 

Interveners, Assemblée des Premières Nations 

Québec-Labrador (APNQL) & Commission de 

la santé et des services sociaux des Premières 

Nations du Québec et du Labrador 

(CSSSPNQL) 

mailto:samuel.chayer@justice.gouv.qc.ca
mailto:p.landry@noelassocies.com
mailto:bernard.letarte@justice.gc.ca
mailto:christopher.rupar@justice.gc.ca
mailto:franklin@gertlerlex.ca
mailto:mfmajor@supremeadvocacy.ca


 

 

  

LARIVIÈRE DORVAL PALARDY 

CAMPBELL TUCKER 
1111, boul. Dr.-Frederik-Philips 

Montréal, QC  H4M 2X6 

 

Kathryn Tucker 

Robin Campbell 
Tel:     (514) 745-8880 

Fax:    (514) 745-3700 

Email: ktucker@makivik.org 

 

Counsel for the Respondent / Intervener, 

Société Makivik 

SUPREME ADVOCACY LLP 

100- 340 Gilmour Street 

Ottawa, ON   K2P 0R3 

 

Marie-France Major 
Tel:    (613) 695-8855 Ext: 102 

Fax:   (613) 695-8580 

Email: mfmajor@supremeadvocacy.ca  

 

 

 

Ottawa Agent for Counsel for the Respondent / 

Intervener, Société Makivik 

  

ASSEMBLY OF FIRST NATIONS 

55 Metcalfe Street, Suite 1600 

Ottawa, ON  K1P 6L5 

 

Stuart Wuttke 

Julie McGregor 

Adam Williamson 
Tel:     (613) 241-6789 Ext: 228 

Fax:    (613) 241-5808 

Email: swuttke@afn.ca 

 

Counsel for the Respondent / Intervener, 

Assemblée des Premières Nations 

SUPREME LAW GROUP 

1800 - 275 Slater Street 

Ottawa, ON  K1P 5H9 

 

Moira Dillon 
Tel:    (613) 691-1224 

Fax:   (613) 691-1338 

Email: mdillon@supremelawgroup.ca  

 

 

 

Ottawa Agent for Counsel for the Respondent / 

Intervener, Assemblée des Premières Nations 

  

JFK LAW CORPORATION 
1175 Douglas St., Suite 816 

Victoria, BC  V8W 2E1 

 

Claire Truesdale 
Tel:    (250) 405-3467 

Fax:   (250) 381-8567 

Email: ctruesdale@jfklaw.ca 

 

Counsel for the Respondent / Intervener,  

Aseniwuche Winewak Nation of Canada 

 

SUPREME ADVOCACY LLP 

100- 340 Gilmour Street 

Ottawa, ON   K2P 0R3 

 

Marie-France Major 
Tel:    (613) 695-8855 Ext: 102 

Fax:   (613) 695-8580 

Email: mfmajor@supremeadvocacy.ca  

 

Ottawa Agent for Counsel for the Respondent / 

Intervener, Aseniwuche Winewak Nation of 

Canada 

  

  

mailto:ktucker@makivik.org
mailto:mfmajor@supremeadvocacy.ca
mailto:swuttke@afn.ca
mailto:mdillon@supremelawgroup.ca
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CONWAY BAXTER WILSON LLP 

411 Roosevelt Avenue, suite 400 

Ottawa, ON  K2A 3X9 

 

David P. Taylor 

Naiomi W. Metallic 

Tel:     (613) 691-0368 

FAX:  (613) 688-0271 

Email: dtaylor@conwaylitigation.ca  

 

Counsel for the Respondent / Intervener, 

Société de soutien à l'enfance et à la famille 

des Premières Nations du Canada 

 

  

ATTORNEY GENERAL OF MANITOBA 

Constitutional Law 

1230 - 405 Broadway 

Winnipeg, MB  R3C 3L6 

 

Heather S. Leonoff, K.C. 

Kathryn Hart   

Tel:     (204) 391-0717 

Fax:    (204) 945-0053 

Email: heather.leonoff@gov.mb.ca  

            kathryn.hart@gov.mb.ca  

  

Counsel for the Intervener,  

Attorney General of Manitoba 

GOWLING WLG (CANADA) LLP 

Barristers & Solicitors 

160 Elgin Street, Suite 2600 

Ottawa, ON  K1P 1C3 

 

D. Lynne Watt 
Tel:     (613)786-8695 

Fax:    (613)788-3509 

Email: lynne.watt@gowlingwlg.com  

 

 

 

Ottawa Agent for Counsel for the Intervener, 

Attorney General of Manitoba 

  

ATTORNEY GENERAL OF BRITISH 

COLUMBIA 
PO Box 9280 Stn Prov Govt 

Victoria, BC V8W 9J7 

 

Leah Greathead 

Tel:     (250) 356-8892 

Fax:    (250) 356-9154 

Email: leah.greathead@gov.bc.ca 

 

Counsel for the Intervener, 

Attorney General of British Columbia 

MICHAEL J. SOBKIN 

331 Somerset Street West 

Ottawa, ON  K2P 0J8 

Tel:     (613) 282-1712 

Fax:    (613) 288-2896 

Email: msobkin@sympatico.ca 

 

 

 

 

Ottawa Agent for Counsel for the Intervener, 

Attorney General of British Columbia 

  

ALBERTA JUSTICE AND SOLICITOR 

GENERAL 

Alberta Justice and Solicitor General 

10th Floor, 10025 - 102 A Avenue 

Edmonton, AB  T5J 2Z2 

 

GOWLING WLG (CANADA) LLP 

Barristers & Solicitors 

160 Elgin Street, Suite 2600 

Ottawa, ON  K1P 1C3 

 

 

mailto:dtaylor@conwaylitigation.ca
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Angela Croteau 

Nicholas Parker 

Tele:    (780) 422-6868 

Fax:    (780) 643-0852 

Email: angela.croteau@gov.ab.ca  

 

Counsel for the Intervener,  

Attorney General of Alberta 

D. Lynne Watt 
Tel:     (613)786-8695 

Fax:    (613)788-3509 

Email: lynne.watt@gowlingwlg.com  

 

 

 

Ottawa Agent for Counsel for the Intervener, 

Attorney General of Alberta 

 

ATTORNEY GENERAL OF THE  

 NORTHWEST TERRITORIES 
Legal Division, Department of Justice 

4903 - 49th Street, P.O. Box 1320 

Yellowknife, NWT   X1A 2L9 

 

Trisha Paradis 

Sandra Jungles 

Tel:      (867) 767-9257 

Fax:     (867) 873-0234 

Email:  Trisha_Paradis@gov.nt.ca 

             Sandra_Jungles@gov.nt.ca 

 

Counsel for the Intervener, Attorney General 

of the Northwest Territories  

GOWLING WLG (CANADA) LLP 

Barristers & Solicitors 

160 Elgin Street, Suite 2600 

Ottawa, ON  K1P 1C3 

 

 

D. Lynne Watt 
Tel:     (613)7886-8695 

Fax:    (613)788-3509 

Email: lynne.watt@gowlingwlg.com 

 

Ottawa Agent for Counsel for the Intervener, 

Attorney General of the Northwest Territories 

  

JFK LAW CORPORATION 

340 - 1122 Mainland Street 

Vancouver, British Columbia 

V6B 5L1 

 

Robert Janes, K.C. 

Naomi Moses 
Tel:     (604) 687-0549 

Fax:    (604) 687-2696 

Email: rjanes@jfklaw.ca 

 

Counsel for the Intervener,  Grand Council of 

Treaty #3 

SUPREME ADVOCACY  LLP 
100- 340 Gilmour Street 

Ottawa, ON  K2P 0R3 

 

 

Marie-France Major 
Tel:    (613) 695-8855 Ext: 102 

Fax:    (613) 695-8580 

Email: mfmajor@supremeadvocacy.ca 

 

 

Ottawa Agent for Counsel for the 

Intervener,  Grand Council of Treaty #3 

  

O'REILLY & ASSOCIÉS 

1155 Robert-Bourassa, Suite 1007 

Montréal, QC  H3B 3A7 

 

James A. O'Reilly, Ad.E. 

Marie-Claude André-Grégoire 

Michelle Corbu 

Vincent Carney 
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Tel:     (514) 871-8117 

Fax:    (514) 871-9177 

Email: james.oreilly@orassocies.ca  

 

Counsel for the Intervener, Innu Takuaikan 

Uashat Mak Mani-Utenam (ITUM), agissant 

comme bande traditionnelle et au nom des 

Innus de Uashat Mak Mani-Utenam 

  

SUNCHILD LAW 
Box 1408 

Battleford, SK  S0M 0E0 

 

Michael Seed 

Tel:     (306) 441-1473 

Fax:    (306) 937-6110 

Email: michael@sunchildlaw.com  

 

And 

 

DIONNE SCHULZE 

507 Place d’Armes, Suite 502 

Montreal, QC  H2Y 2W8 
 

David Schulze 
Tel:     (514) 842-0748 #228 

Email: dschulze@dionneschulze.ca  

 

Counsel for the Intervener, Federation of 

Sovereign Indigenous Nations 

BORDEN LADNER GERVAIS LLP  

100 Queen Street, suite 1300 

Ottawa, ON  K1P 1J9 

 

Nadia Effendi 
Tel:     (613) 787-3562 

Fax:    (613) 230-8842 

Email: neffendi@blg.com  

 

 

Ottawa Agent for Counsel for the 

Intervener, Federation of Sovereign Indigenous 

Nations 

  

HAFEEZ KHAN LAW CORPORATION 

1430-363 Broadway Ave. 

Winnipeg, MB R3C 3N9 

 

Hafeez Khan 

Earl C. Stevenson 
Tel:     (431) 800-5650 

Fax:    (431) 800-2702 

Email: hkhan@hklawcorp.ca 

 

Counsel for the Intervener, Peguis Child and 

Family Services 

SUPREME ADVOCACY  LLP 
100- 340 Gilmour Street 

Ottawa, ON  K2P 0R3 

 

Marie-France Major 
Tel:    (613) 695-8855 Ext: 102 

Fax:    (613) 695-8580 

Email: mfmajor@supremeadvocacy.ca 

 

 

Ottawa Agent for Counsel for the 

Intervener, Peguis Child and Family Services 

  

NATIVE WOMEN’S ASSOCIATION OF 

CANADA 

120 Promenade du Portage 

Gatineau, QC  J8X 2K1 

 

FIRST PEOPLES LAW LLP 

55 Murray Street,  Suite 230 

Ottawa, ON  K1N 5M3 

 

mailto:james.oreilly@orassocies.ca
mailto:michael@sunchildlaw.com
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mailto:neffendi@blg.com
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Sarah Niman 

Kira Poirier 
Tel:     (613) 720-2529 

Fax:    (613) 722-7687 

Email: sniman@nwac.ca  

 

Counsel for the Intervener, Native Women's 

Association of Canada 

Virginia Lomax 

Tel:     (613) 722-9091 

Email:  vlomax@firstpeopleslaw.com   

 

 

 

Ottawa Agent for Counsel for the 

Intervener, Native Women's Association of 

Canada 

  

BOUGHTON LAW CORPORATION 

700-595 Burrard Street 

Vancouver, BC  V7X 1S8 

 

Tammy Shoranick 

Daryn Leas 

James M. Coady 
Tel:     (604) 687-6789 

Fax:    (604) 683-5317 

Email: tshoranick@boughtonlaw.com  

 

Counsel for the Intervener, Council of Yukon 

First Nations 

BORDEN LADNER GERVAIS LLP  

100 Queen Street, suite 1300 

Ottawa, ON  K1P 1J9 

 

Nadia Effendi 
Tel:     (613) 787-3562 

Fax:    (613) 230-8842 

Email: neffendi@blg.com  

 

 

 

Ottawa Agent for Counsel for the 

Intervener, Council of Yukon First Nations 

  

GOWLING WLG (CANADA) LLP 

Suite 2300, Bentall 5 

550 Burrard Street 

Vancouver, BC  V6C 2B5 

 

Paul Seaman 

Keith Brown 

Tel:      (604) 891-2731 / (416) 862-3614 

Fax:     (604) 443-6780 

Email:  paul.seaman@gowlingwlg.com |  

 

Counsel for the Intervener, Indigenous Bar 

Association 

GOWLING WLG (CANADA) LLP 

Suite 2600 

160 Elgin Street 

Ottawa, ON  K1P 1C3 

 

Cam Cameron 

Tel:      (613) 786-8650 

Fax:     (613) 563-9869 

Email: cam.cameron@gowlingwlg.com  

 

Ottawa Agent for Counsel for the Intervener, 

Indigenous Bar Association 

  

OLTHUIS, KLEER, TOWNSHEND LLP 

250 University Ave., 8th floor 

Toronto, ON  M5H 2E5 

 

Maggie Wente 

Krista Nerland 
Tel:     (416) 981-9330 

Fax:    (416) 981-9350 

Email: mwente@oktlaw.com  

 

SUPREME ADVOCACY  LLP 
100- 340 Gilmour Street 

Ottawa, ON  K2P 0R3 

 

Marie-France Major 
Tel:    (613) 695-8855 Ext: 102 

Fax:    (613) 695-8580 

Email: mfmajor@supremeadvocacy.ca 
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mailto:vlomax@firstpeopleslaw.com
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Counsel for the Intervener, Chiefs of Ontario Ottawa Agent for Counsel for the 

Intervener, Chiefs of Ontario 

  

FOLGER, RUBINOFF LLP  

77 King Street West; Suite 3000,  

Toronto, ON  M5K 1G8 

 

Katherine Hensel 

Kristie Tsang 
Tel:     (416) 864-7608 

Fax:    (416) 941-8852 

Email: khensel@foglers.com 

 

Counsel for the Intervener, Inuvialuit Regional 

Corporation  

SUPREME ADVOCACY  LLP 
100- 340 Gilmour Street 

Ottawa, ON  K2P 0R3 

 

Marie-France Major 
Tel:    (613) 695-8855 Ext: 102 

Fax:    (613) 695-8580 

Email: mfmajor@supremeadvocacy.ca 

 

 

Ottawa Agent for Counsel for the 

Intervener, Inuvialuit Regional Corporation 

  

  

BURCHELLS LLP  

1800-1801 Hollis St. 

Halifax, NS  B3J 3N4 

 

Jason Cooke 

Ashley Hamp-Gonsalves 
Tel:     (902) 422-5374 

Fax:    (902) 420-9326 

Email: jcooke@burchells.ca  

 

Counsel for the Intervener, Nuntukavut 

Community Council 

POWER LAW 

99 Bank Street 

Suite 701 

Ottawa, ON  K1P 6B9 

 

Jonathan Laxer 
Tel:     (613) 907-5652 

Fax:    (613) 907-5652 

Email: jlaxer@powerlaw.ca  

 

Ottawa Agent for Counsel for the 

Intervener, Nuntukavut Community Council 

  

WILLIAM B. HENDERSON 

3014 - 88 Bloor St East 

Toronto, ON  M4W 3G9 

 

Tel:     (416) 413-9878 

Email: lawyer@bloorstreet.com  

 

 

 

Counsel for the Intervener, Lands Advisory 

Board 

SUPREME ADVOCACY  LLP 
100- 340 Gilmour Street 

Ottawa, ON  K2P 0R3 

 

Marie-France Major 
Tel:    (613) 695-8855 Ext: 102 

Fax:    (613) 695-8580 

Email: mfmajor@supremeadvocacy.ca 

 

Ottawa Agent for Counsel for the 

Intervener, Lands Advisory Board 

  

PAPE SALTER TEILLET LLP  

546 Euclid Avenue  

Toronto, Ontario, M6G 2T2  

 

Jason T. Madden  

Alexander DeParde  

GOWLING WLG (CANADA) LLP  
160 Elgin Street Suite 2600  

Ottawa K1P 1C3  

 

Matthew Estabrooks  

Tel.:   (613) 786-0211  
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Tel.:    (416) 916-3853  

Fax:    (416) 916-3726  

Email: jmadden@pstlaw.ca     

-and- 

CASSELS BROCK & BLACKWELL LLP  

885 West Georgia Street, Suite 2200 

Vancouver, BC, V6C 3E8  

 

Emilie N. Lahaie  

Tel.:    (778) 372-7651  

Fax:    (604) 691-6120  

Email: elahaie@cassels.com  

  

Counsel for Interveners, Métis National 

Council, Métis Nation-Saskatchewan, Métis 

Nation of Alberta, Métis Nation British 

Columbia, Métis Nation of Ontario and Les 

femmes Michif Otipemisiwak 

Fax:    (613) 788-3573  

Email: matthew.estabrooks@gowlingwlg.com  

 

 

 

 

 

 

 

 

 

 

 

Ottawa Agent for Counsel for the 

Intervener, Métis National Council, Métis 

Nation-Saskatchewan, Métis Nation of 

Alberta, Métis Nation British Columbia, Métis 

Nation of Ontario and Les femmes Michif 

Otipemisiwak 

  

PAPE SALTER TEILLET LLP  

546 Euclid Avenue  

Toronto, Ontario, M6G 2T2  

 

Zachary Davis 

Riley Weyman 

Tel.:    (416) 427-0337 

Fax:    (416) 916-3726  

Email: zdavis@pstlaw.ca  

 

Counsel for the Intervener, Listuguj Mi’Gmaq 

Government 

GOWLING WLG (CANADA) LLP  
160 Elgin Street Suite 2600  

Ottawa K1P 1C3  

 

Matthew Estabrooks  

Tel.:   (613) 786-0211  

Fax:    (613) 788-3573  

Email: matthew.estabrooks@gowlingwlg.com  

 

 

Ottawa Agent for Counsel for the 

Intervener, Listuguj Mi’Gmaq Government 

  

PALIARE, ROLAND, ROSENBERG, 

ROTHSTEIN, LLP  
155 Wellington Street West, 35th Floor 

Toronto, ON  M5V 3H1 

 

Andrew K. Lokan 
Tel:     (416) 646-4324 

Fax:    (416) 646-4301 

Email: andrew.lokan@paliareroland.com  

 

Counsel for the Intervener, Congress  

of Aboriginal Peoples 

DENTONS CANADA LLP 

99 Bank Street, Suite 1420 

Ottawa, ON  K1P 1H4 

 

David R. Elliott 

Tel:     (613) 783-9699 
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PART I – OVERVIEW AND STATEMENT OF FACTS 

A. Overview 

1. These interveners, Inuit Tapiriit Kanatami, Nunavut Tunngavik Incorporated and Nunatsiavut 

Government on behalf of Inuit, have a common interest in promoting the safety and well-being 

of Inuit children and youth by increasing support to families and enhancing Inuit culture and 

language through the provision of Inuit-lead services. 

2. The First Nations, Inuit and Metis Child, Youth and Family Services Act (the Act), provides a 

significant alternative for Inuit to develop and establish additional infrastructure, programs and 

services, taking into account the needs of Inuit across Canada.  The Act is an important 

affirmation of existing Indigenous rights of self-government which is consistent with the powers 

of Inuit governments under modern treaties and section 35 of the Constitution Act, 1982. 

3. These Inuit interveners support this legislation as a federal initiative which respects the division 

of powers and the right of Indigenous self-government under the Constitution and facilitates 

affirmation of existing Indigenous customs, practices and traditions, as well as providing a more 

efficient and expedient process than the negotiation of self-government agreements.  The Act 

further aims to enhance and support the development of Inuit child and family services in 

cooperation with provincial and territorial governments both within the Inuit homeland (Inuit 

Nunangat) and in jurisdictions where Inuit have relocated within Canada.  

4. Inuit in particular have suffered from the lack of basic opportunities and services across Inuit 

Nunangat, resulting in a steady movement to other provinces and territories to pursue educational 

and employment opportunities, or in response to other factors such as the lack of adequate 

housing, health care and basic social programs and services.  These factors include the relocation 

or removal of a number of Inuit children to urban centres in southern Canada because of the lack 

of basic services available across Inuit Nunangat and more adoption placements to non-

Indigenous families.1  

                                                 
1 Makivik Corporation factum at paras 8-13 describes in detail the youth protection crisis in Nunavik. 
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5. In this submission, the interveners address the constitutional issues that arise in this reference 

with respect to the constitutional right of self-government in relation to children and youth, 

including addressing Indigenous cultural and social rights that apply to Indigenous peoples across 

Canada. 

B. Statement of Facts 

6. This is the joint factum of the interveners Inuit Tapiriit Kanatami, Nunatsiavut Government and 

Nunavut Tunngavik Incorporated pursuant to leave to intervene granted on October 7, 2022. 

7. Inuit Tapiriit Kanatami (ITK) is a national Inuit organization established in 1971 which advocates 

on behalf of Inuit in Canada who, for the most part, live in the Inuit homeland (Inuit Nunangat) 

in the Inuvialuit Settlement Region (Northwest Territories and Yukon), Nunavut, Nunavik 

(Northern Quebec) and Nunatsiavut (Labrador).  It is estimated that there are some 65,000 Inuit 

in Canada.  ITK was involved in the consultations that took place from 2018-2019 which led to 

the development of Bill C-92.  

8. The Nunatsiavut Government (NG) was established in 2005 to implement the Labrador Inuit 

Land Claims Agreement which is a modern treaty which contains a self-government component.  

The Agreement was described in the opinion of the Quebec Court of Appeal: 

Labrador Inuit Land Claims Agreement (2005; tripartite agreement between this 

Aboriginal people, the Government of Canada and the Government of Newfoundland 

and Labrador). While this agreement does not contain as express affirmation of the 

right of self-government of this people as an Aboriginal right guaranteed by s. 35 of 

the Constitution Act, 1982, it nevertheless establishes a sophisticated self-government 

regime (chapter 17), following a preamble which generally states that the Constitution 

Act, 1982 recognizes aboriginal and treaty rights and which affirms the intention to 

establish “a free and democratic government for the Inuit”. It should be noted that the 

Nunatsiavut Government established by this agreement has jurisdiction over social, 

family youth and children’s services (part 17.15, with Inuit Law prevailing, subject to 

some exceptions- see ss. 17.15.4 and 17.15.7), as well as adoption (ss. 17.18.9 to 

17.18.13)2    

                                                 
2 Renvoi à la Cour d'appel du Québec relatif à la Loi concernant les enfants, les jeunes et les familles 

des Premières Nations, des Inuits et des Métis, 2022 QCCA 185 (hereinafter QCCA); Labrador Inuit 

Land Claims Agreement, QCCA, Appendix B. Note the Preamble and Chapter 17 of the Land Claims 

Agreement are attached below at p. 12. 
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9. Nunavut Tunngavik Incorporated (NTI) was established in 1993 after the coming into force of 

the Nunavut Agreement which is also a modern treaty under section 35 of the Constitution Act, 

1982.  The mandate of NTI is to protect and advance the Indigenous and treaty rights of the 

Nunavut Inuit.  

10. The Nunavut Agreement includes an agreement by Canada to establish the Territory of Nunavut 

with a democratically elected assembly subject to the rights protected by section 35 of the 

Constitution.  As noted by the Quebec Court of Appeal, Nunavut Inuit did not abandon or release 

any of their constitutional rights to self-government in the Nunavut Agreement, nor Inuit rights 

not specified in the Nunavut Agreement.3   

 

PART II– QUESTIONS IN ISSUE 

11. The following questions are at issue in these appeals: 

(a) Are sections 1 to 17 of the Act, which establish national standards and procedures for 

child and family services for Indigenous children, invalid under the division of powers 

and the architecture of the Constitution? 

(b) Are sections 18 to 26 of the Act, which address the legislative authority of Indigenous 

governing bodies pursuant to the section 35 right of self-government, valid under the 

Constitution?  

(c) Did the Court of Appeal err in holding that section 21 and subsection 22(3) of the Act are 

invalid? 

12. A related issue is whether it is within the scope of federal legislative power to define a section 35 

right to self-government in relation to child and family services since sections 18 to 26 of the Act 

are based on that premise.  

                                                 
3 QCCA, Appendix B. 
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PART III – ARGUMENT 

Are Sections 1 to 17 of the Act, which establish general standards and procedures applicable to 

child and family services for Indigenous children, invalid? 

13. The national standards and procedures set out in the Act apply generally to governments and to 

Indigenous governing bodies at the federal, provincial and territorial level.4 

14. As held by the Court of Appeal, the enactment of national standards applicable to child and family 

services for Indigenous children is valid under section 91(24) of the Constitution.5   

 

Are sections 18 to 26, which declare the inherent right of self-government and set out a                   

framework for the enactment of Indigenous laws by Indigenous governing bodies, valid? 

15. Inuit have an inherent right of self-government, a right that has never been surrendered or 

extinguished and continues as a right recognized under section 35 of the Constitution.  

16. Since the passage of the first Indian Act in 1876, Canada has enacted legislation in relation to 

Indigenous government notably with respect to First Nations band membership, band elections 

and referenda and land management.  Such legislation has evolved over time to provide for the 

greater recognition of the authority of First Nation bands and councils and to recognize custom 

membership codes and custom election codes.  In addition, federal “opt in” legislation has 

conferred additional powers on band councils in relation to land management, fiscal management 

and taxation.6  As a further example, the federal government has recognized the right of certain 

First Nation bands to exercise self-government legislative jurisdiction in relation to primary, 

elementary and secondary education under the Mik’maq Education Act, S.C. 1998, c. 24, s. 6.  

Federal legislation has thus been enacted in relation to Indigenous governance.  The Act is no 

different. 

                                                 
4 QCCA, paras. 239-240. 
5 QCCA, paras. 349-355. 
6 Indian Act, RSC 1985, c I-5;  First Nations Land Management Act, S.C. 1999, c. 24, ss. 18-20; 

Budget Implementation Act, S.C. 2000, c. 14, Part 4; First Nations Fiscal and Statistical Management 

Act, S.C. 2005, c. 9.   
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17. Provincial and territorial legislation and jurisprudence has also recognized and facilitated 

customary Indigenous laws and procedures, particularly in respect of marriage and adoption.7  In 

Nunavut, where custom adoptions are common, Inuit customary practices have been recognized 

in territorial legislation.8  Custom adoption enables an adopting parent to provide care for 

children, where otherwise a biological parent may not be able to provide care, and allows for 

cultural continuity and for family ties to be maintained through continued relationships with 

biological families.  Territorial legislation does not interfere with or infringe upon Inuit custom 

adoption, but facilitates its exercise by enabling adopting parents to obtain a Nunavut birth 

certificate for a child without a formal court order.  Inuit practice custom adoption whether they 

reside within Inuit Nunangat, or live elsewhere in Canada.  Custom adoption has been practiced 

historically and continues to be exercised today without government support or programs and 

services.  However, co-ordination agreements under the Act could include funding to provide 

support to Inuit through early intervention, prevention and programs and services for parents with 

respect to decision-making related to child placement.   

18. Modern treaties and self-government agreements have already established Indigenous 

governments with specific legislative powers in relation to child and family services pursuant to 

the federal Inherent Right Policy of 1995, including the Labrador Inuit Land Claims Agreement 

(2005) which conferred such powers on the Nunatsiavut Government.9  In such modern treaties, 

detailed conflict provisions clarify in what circumstances Indigenous laws will prevail over 

federal or provincial legislation. 

19. Thus, recognition in the Act of the jurisdiction of Indigenous governing bodies to enact laws in 

relation to Indigenous child and family services and of an implementation framework within 

which Indigenous governing bodies may enact such laws is in accordance with federal legislation 

and with modern self-government treaties and falls within the broad federal power under section 

91(24) of the Constitution.  

                                                 
7 QCCA, paras. 380-384, 484. 
8 Aboriginal Custom Adoption Recognition Act, SNWT 1994, c. 26; Vital Statistics Act, SNWT 2011, 

c. 34.  
9 Labrador Inuit Land Claims Agreement (2005), Preamble and Parts 17.15 and 17.18 attached below at 

Appendix A, p. 12.  Other such treaties include the Tlicho Agreement(2005) and the Deline Final Self- 

Government Agreement (2015) both of which are described in QCCA, Appendix B. 
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20. At the same time, the Court’s jurisprudence has recognized the central role of the provinces and 

territories in the delivery and management of child and family services to citizens within their 

jurisdiction.10  The relationship between Indigenous child and family services and the existing 

and, generally more comprehensive, provincial and territorial programs and services is a reality 

of federalism.  This relationship requires ongoing cooperation and agreements between the 

parties.   

21. The Act provides that Indigenous governing bodies must work cooperatively to negotiate a 

coordination agreement before any Indigenous  legislation in relation to child and family services 

can be effective under the Act.  In addition, the Act establishes a process under which the required 

tripartite discussions must take place.  The federal legislation enabling a tripartite table to achieve 

agreements in relation to certainty and clarity of Indigenous child and family services represents 

a new alternative which facilitates the negotiation of more efficient and expedient coordination 

agreements within this legislative framework.  Given the length of time required to complete 

treaty and self-government negotiations, the Act provides a reasonable and incremental incentive 

to provinces and territories to negotiate by requiring a one year limit on negotiations for 

coordination agreements before an Inuit law comes into force.  This process is consistent with 

the jurisprudence that holds that negotiated agreements, as opposed to litigation, represent the 

best path to reconciliation11 and that such negotiations must respect the principle of the Honour 

of the Crown which applies to all relationships between the Crown and Indigenous peoples.      

22. The declaration in section 18 that there is a right to self-government under section 35 requires the 

Court to make a finding as to whether there is in law a generally applicable, or generic, right to 

self-government with respect to child and family services.12  The declaration in the Act that 

Indigenous peoples have such a right provides the legislative foundation for the framework for 

the enactment of Indigenous legislation and the negotiation of coordination agreements set out in 

sections 20 to 26.  Thus, the validity of section 18 must be addressed by the Court.  

                                                 
10 NIL/TU,O Child and Family Services Society v. B.C. Government and Service Employees Union, 2010 

SCC 45, para. 41. 
11 QCCA, paras. 448-449. 
12 QCCA, paras. 452-453. 
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23. The Court of Appeal held that a general or generic right of self-government in relation to child 

and family services should be recognized and that such a right applies to all Indigenous peoples 

without proof of the culture and practices of individual Indigenous peoples.13   

24. However, the jurisprudence, including Van der Peet, does not address fundamental section 35 

generic rights that are based on the distinctive identity and culture of the Indigenous peoples of 

Canada.  Learned scholars have argued that there are a number of such general rights protected 

under section 35 that are inherent to all Indigenous peoples.14  Also, an Indigenous right to 

regulate child and family services is consistent with the United Nations Declaration on the Rights 

of Indigenous Peoples which has been endorsed by Canada and is specifically referenced in the 

Act.15   

25. In the reference, extensive proof was tendered on the fundamental importance to all Indigenous 

peoples of the right to educate and protect their children in their own culture and language which 

right was essential for their very survival as distinct peoples.16  The Court of Appeal held, after 

considering the evidence:  

[489]   As we have seen, s. 35 of the Constitution Act, 1982 establishes legal guarantees 

that are intrinsically tied to the cultural continuity of Aboriginal peoples. Since the 

regulation of child and family services is intimately tied—if not essential—to the 

cultural continuity and survival of Aboriginal peoples as distinct peoples, whether as a 

whole or taken individually, it follows that the right to regulate those services belongs 

to all Aboriginal peoples, as well as to each of them. This aspect is central to the cultural 

security and survival of every Aboriginal people.  

26. It is submitted that the Court of Appeal was correct in holding that there is a right of self-

government to pass laws for the protection of children which right applies to all Indigenous 

peoples.  However, the implementation of that right requires agreements between governments 

and Indigenous governing bodies on matters that cannot be managed exclusively by one level of 

government acting alone.17   

                                                 
13 QCCA, para. 494; R. v. Van der Peet, [1996] 2 SCR 507.   
14 The Court of Appeal discusses the academic literature at QCCA para. 488 and footnote 509. 

15 QCCA, paras. 506-513. 
16 QCCA, paras. 476-485. 
17 QCCA, para. 552 and paras. 559-560. 
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27. The right of self-government is an inherent right of all Inuit, a right which has never been given 

up or extinguished.  However, this case is only concerned with the self-government right as it 

applies to the regulation of child and family services.  Therefore, it is not necessary for the Court 

to address the content of the right of self-government as it might apply in future cases as argued 

by Canada in its factum.  

 

Are the force of law and paramountcy provisions in Sections 21 and 22(3) of the Act invalid? 

28. The Court of Appeal found sections 21 and 22(3) of the Act to be unconstitutional.  It is submitted 

that these provisions are an integral part of the federal scheme and are constitutionally valid. 

29. Section 20 of the Act, headed “Coordination and Application”, provides that laws in respect of 

child and family services passed by Indigenous governing bodies can only come into effect when 

and if notice is given to governments of the intent to pass laws and a coordination agreement with 

the relevant province or territory has been entered into, or there has been a period of good faith 

negotiations of at least a year.  A coordination agreement is intended to address arrangements 

with other governments including the provision of emergency services, support measures and 

fiscal measures (s. 20(2)).  Once these steps are taken, and only then, will an Indigenous law 

come into effect with “the force of law as federal law” (s. 21) and if there is a conflict with 

provincial or territorial laws the Indigenous law will prevail (s. 22(3)). 

30. It is submitted that the force of law and conflict provisions in sections 21 and 22(3) of the Act are 

consistent with the conflict provisions in the modern treaties with respect to Indigenous 

jurisdiction over child and family services.18  The Act, read as a whole and in context and in a 

purposive manner, does not support the finding of the Court of Appeal that the effect of sections 

21 and 22(3) is to “make Aboriginal laws absolute in relation to provincial laws”.19   

31. The conflict provisions in section 22(3) only apply to Indigenous laws that are enacted in relation 

to the regulation of child and family services established or to be established for the benefit of 

Indigenous peoples in their territories.  Further, the Act does not displace existing treaties or other 

                                                 
18 See, for example, Labrador Inuit Land Claims Agreement (2005), s. 17.15.7; Deline Final Self-

Government Agreement (2015), s. 11.7. 

19 QCCA, para. 544, see also paras. 548 and 570. 
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agreements relating to child and family services. Section 3 of the Act makes it clear that existing 

treaties and self-government agreements and any other inter-governmental agreements on child 

and family services will prevail over the provisions in the Act in case of any “conflict or 

inconsistency”.  

32. It is also submitted that Indigenous laws enacted in relation to child and family services will have 

to apply flexibly to reflect the circumstances of the particular Indigenous governing body, 

whether it be a “council, government or other entity that is authorized to act on behalf of an 

Indigenous group” as defined by section 1 of the Act. 

 

The options for Indigenous governing bodies under the Act 

33. The Act should be viewed, as it was by the Court of Appeal, as an option for Indigenous 

governing bodies, who wish to exercise jurisdiction to manage child and family services, and to 

affirm their existing customs, practices and traditions on child welfare, including custom 

adoption, but who may not be in a position to engage in the lengthy and costly process of 

negotiating a comprehensive self-government agreement with Canada and provincial and 

territorial governments.   

34. By formally recognizing the fundamental right of Indigenous peoples to regulate and manage 

child and family services for Indigenous children, the Act supports significant alternative options 

to provide more culturally relevant early intervention, prevention programs and support for 

Indigenous children, youth and families that hopefully will be effective to reduce child welfare 

overrepresentation.  

35. The Court of Appeal noted that the Act appears ambiguous or imprecise in some respects.20  

However, it is the validity of the Act under the Constitution that is at issue, not whether the Act 

is incomplete or inadequate.   

 

 

                                                 
20 QCCA, paras. 267-279. 
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36. The Act as a whole is valid under 91(24) of the Constitution as legislation in relation to 

Indigenous peoples which encourages ongoing cooperative relationships between provincial and 

territorial governments and Canada and Indigenous governments, for the benefit of all Indigenous 

children, youth and families. 

 

PART IV– COSTS 

37. The interveners submit that no costs should be awarded for or against the interveners. 

 

 

PART V – ORDER SOUGHT 

38. The interveners make no submission on the order sought. 

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

Dated at Ottawa this 14th  day of November, 2022. 

  

 

   

Counsel for the Interveners, Inuit Tapiriit 

Kanatami, Nunatsiavut Government and 

Nunavut Tunngavik Incorporated 
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