
SCC Court File No: 40061 
IN THE SUPREME COURT OF CANADA 

(ON APPEAL FROM THE COURT OF APPEAL OF QUÉBEC) 
IN THE MATTER OF a Reference to the Court of Appeal of Québec in relation to the Act respecting 
First Nations, Inuit and Métis children, youth and families (Order in Council No.: 1288-2019) 
 
BETWEEN: 

ATTORNEY GENERAL OF QUÉBEC 
APPELLANT 

-and- 
 

ATTORNEY GENERAL OF CANADA, ASSEMBLÉE DES PREMIÈRES NATIONS 
QUÉBEC-LABRADOR (APNQL), COMMISSION DE LA SANTÉ ET DES SERVICES 

SOCIAUX DES PREMIÈRES NATIONS DU QUÉBEC ET DU LABRADOR 
(CSSSPNQL), SOCIÉTÉ MAKIVIK, ASSEMBLÉE DES PREMIÈRES NATIONS 

ASENIWUCHE WINEWAK NATION OF CANADA, SOCIÉTÉ DE SOUTIEN 
À L’ENFANCE ET À LA FAMILLE DES PREMIÈRES NATIONS DU CANADA 

 
RESPONDENTS 

-and- 
 

ATTORNEY GENERAL OF MANITOBA, ATTORNEY GENERAL OF BRITISH 
COLUMBIA, ATTORNEY GENERAL OF ALBERTA, ATTORNEY GENERAL OF  

THE NORTHWEST TERRITORIES 
INTERVENERS 

[Style of cause continued on next page] 
 

 
 FACTUM OF THE INTERVENERS, 

 CARRIER SEKANI FAMILY SERVICES SOCIETY, CHESLATTA CARRIER NATION, 
NADLEH WHUTEN, SAIK'UZ FIRST NATION AND STELLAT'EN FIRST NATION 

 (Pursuant to Rule 42 of the Rules of the Supreme Court of Canada) 
 

 
GOWLING WLG (CANADA) LLP 
Suite 2300, Bentall 5 
550 Burrard Street 
Vancouver, BC  V6C 2B5 
 
Scott A. Smith 
Tel:      (604) 891-2764 
Fax:     (604) 443-6784 
Email: scott.smith@gowlingwlg.com 
 
Counsel for the Interveners, Carrier Sekani 
Family Services Society, Cheslatta Carrier 
Nation, Nadleh Whuten, Saik'uz First Nation 
and Stellat'en First Nation 

GOWLING WLG (CANADA) LLP  
160 Elgin Street Suite 2600  
Ottawa K1P 1C3  
 
Jeffrey W. Beedell 
Tel.:   (613) 786-0171 
Fax:   (613) 563-9869 
Email: jeff.beedell@gowlingwlg.com  
 
 
Ottawa Agent for Counsel for the Interveners, 
Carrier Sekani Family Services Society, 
Cheslatta Carrier Nation, Nadleh Whuten, 
Saik'uz First Nation and Stellat'en First Nation 
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[Style of cause continued] 
 
AND BETWEEN: 

ATTORNEY GENERAL OF CANADA 
APPELLANT 

 
-and- 

 
ATTORNEY GENERAL OF QUÉBEC 

RESPONDENT 
 

-and- 
 

GRAND COUNCIL OF TREATY #3, INNU TAKUAIKAN UASHAT MAK MANI-UTENAM 
(ITUM), AGISSANT COMME BANDE TRADITIONNELLE ET AU NOM DES INNUS DE 

UASHAT MAK MANI-UTENAM, FEDERATION OF SOVEREIGN INDIGENOUS NATIONS, 
PEGUIS CHILD AND FAMILY SERVICES, NATIVE WOMEN'S ASSOCIATION OF 

CANADA, COUNCIL OF YUKON FIRST NATIONS, INDIGENOUS BAR 
ASSOCIATION,CHIEFS OF ONTARIO, INUVIALUIT REGIONAL CORPORATION, INUIT 

TAPIRIIT KANATAMI, NUNATSIAVUT GOVERNMENT AND NUNAVUT TUNNGAVIK 
INCORPORATED, NUNATUKAVUT COMMUNITY COUNCIL, LANDS ADVISORY 

BOARD, MÉTIS NATIONAL COUNCIL, MÉTIS NATION-SASKATCHEWAN, MÉTIS 
NATION OF ALBERTA, MÉTIS NATION BRITISH COLUMBIA, MÉTIS NATION OF 

ONTARIO AND LES FEMMES MICHIF OTIPEMISIWAK, LISTUGUJ MI'GMAQ 
GOVERNMENT, CONGRESS OF ABORIGINAL PEOPLES, FIRST NATIONS FAMILY 
ADVOCATE OFFICE, ASSEMBLY OF MANITOBA CHIEFS, FIRST NATIONS OF THE 

MAA-NULTH TREATY SOCIETY, TRIBAL CHIEFS VENTURES INC., UNION OF 
BRITISH COLUMBIA INDIAN CHIEFS, FIRST NATIONS SUMMIT OF BRITISH 

COLUMBIA AND BRITISH COLUMBIA ASSEMBLY OF FIRST NATIONS, DAVID ASPER 
CENTRE FOR CONSTITUTIONAL RIGHTS, REGROUPEMENT PETAPAN, CANADIAN 

CONSTITUTION FOUNDATION, CARRIER SEKANI FAMILY SERVICES SOCIETY, 
CHESLATTA CARRIER NATION, NADLEH WHUTEN, SAIK'UZ FIRST NATION AND 

STELLAT'EN FIRST NATION, CONSEIL DES ATIKAMEKW D'OPITCIWAN, 
VANCOUVER ABORIGINAL CHILD AND FAMILY SERVICES SOCIETY, NISHNAWBE 

ASKI NATION, ATTORNEY GENERAL OF MANITOBA, ATTORNEY GENERAL OF 
BRITISH COLUMBIA, ATTORNEY GENERAL OF ALBERTA, ATTORNEY GENERAL OF  

THE NORTHWEST TERRITORIES 
 

INTERVENERS 
  



TO:  THE REGISTRAR 
AND TO: 
 
BERNARD, ROY & ASSOCIÈS 
1, rue Notre-Dame Est, bureau 8.00 
Montréal, QC H2Y 1B6 
 
Samuel Chayer 
Francis Demers 
Tel: (514) 393-2336 Ext: 51456 
Fax: (514) 873-7074 
Email: samuel.chayer@justice.gouv.qc.ca 
 
Counsel for the Appellant/Respondent, 
Attorney General of Québec 

NOËL ET ASSOCIÈS, s.e.n.c.r.l. 
225, montée Paiement, 2e étage 
Gatineau, QC J8P 6M7 
 
Pierre Landry 
Tel: (819) 503-2178 
Fax: (819) 771-5397 
Email: p.landry@noelassocies.com  
 
Ottawa Agent for Counsel for the 
Appellant/Respondent, Attorney General of 
Québec 

  

MINISTÈRE DE LA JUSTICE - CANADA 
284, rue Wellington 
Ottawa, ON K1A 0H8 
 
Bernard Letarte 
François Joyal 
Tel: (613) 946-2776 
Fax: (613) 952-6006 
Email: bernard.letarte@justice.gc.ca 
 
 
Counsel for the Respondent/Appellant, Attorney 
General of Canada 

ATTORNEY GENERAL OF CANADA 
Department of Justice Canada,  
Civil Litigation Section 
50 O'Connor Street, 5th Floor 
Ottawa, ON K1A 0H8 
 
Christopher M. Rupar 
Tel: (613) 670-6290 
Fax: (613) 954-1920 
Email: christopher.rupar@justice.gc.ca 
 
Ottawa Agent for Counsel for the 
Respondent/Appellant, Attorney General of 
Canada 

  
FRANKLIN GERTLER ÉTUDE LÉGALE 
507 Place d'Armes, bureau 1701 
Montréal, QC H2Y 2W8 
 
Franklin S. Gertler 
Gabrielle Champigny 
Hadrien Gabriel Burlone 
Mira Levasseur Moreau 
Tel: (514) 798-1988 
Fax: (514) 798-1986 
Email: franklin@gertlerlex.ca 
 
Counsel for the Respondents / Interveners, 
Assemblée des Premières Nations Québec-
Labrador (APNQL) & Commission de la santé et 
des services sociaux des Premières Nations du 
Québec et du Labrador (CSSSPNQL)  

SUPREME ADVOCACY LLP 
100- 340 Gilmour Street 
Ottawa, ON K2P 0R3 
 
Marie-France Major 
Tel: (613) 695-8855 Ext: 102 
Fax: (613) 695-8580 
Email: mfmajor@supremeadvocacy.ca  
 
 
 
Ottawa Agent for Counsel for the Respondent / 
Interveners, Assemblée des Premières Nations 
Québec-Labrador (APNQL) & Commission de la 
santé et des services sociaux des Premières 
Nations du Québec et du Labrador (CSSSPNQL) 
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LARIVIÈRE DORVAL PALARDY 
CAMPBELL TUCKER 
1111, boul. Dr.-Frederik-Philips 
Montréal, QC H4M 2X6 
 
Kathryn Tucker 
Robin Campbell 
Tel: (514) 745-8880 
Fax: (514) 745-3700 
Email: ktucker@makivik.org 
 
Counsel for the Respondent / Intervener, Société 
Makivik 

SUPREME ADVOCACY LLP 
100- 340 Gilmour Street 
Ottawa, ON K2P 0R3 
 
Marie-France Major 
Tel: (613) 695-8855 Ext: 102 
Fax: (613) 695-8580 
Email: mfmajor@supremeadvocacy.ca  
 
 
 
Ottawa Agent for Counsel for the Respondent / 
Intervener, Société Makivik 

  
ASSEMBLY OF FIRST NATIONS 
55 Metcalfe Street, Suite 1600 
Ottawa, ON K1P 6L5 
 
Stuart Wuttke 
Julie McGregor 
Adam Williamson 
Tel: (613) 241-6789 Ext: 228 
Fax: (613) 241-5808 
Email: swuttke@afn.ca 
 
Counsel for the Respondent / Intervener, 
Assemblée des Premières Nations 

SUPREME LAW GROUP 
1800 - 275 Slater Street 
Ottawa, ON K1P 5H9 
 
Moira Dillon 
Tel: (613) 691-1224 
Fax: (613) 691-1338 
Email: mdillon@supremelawgroup.ca  
 
 
 
Ottawa Agent for Counsel for the Respondent / 
Intervener, Assemblée des Premières Nations 

  
JFK LAW CORPORATION 
1175 Douglas St., Suite 816 
Victoria, BC V8W 2E1 
 
Claire Truesdale 
Tel: (250) 405-3467 
Fax: (250) 381-8567 
Email: ctruesdale@jfklaw.ca 
 
Counsel for the Respondent / Intervener,  
Aseniwuche Winewak Nation of Canada 
 
Société de soutien à l'enfance et à la famille des 
Premières Nations du Canada 

SUPREME ADVOCACY LLP 
100- 340 Gilmour Street 
Ottawa, ON K2P 0R3 
 
Marie-France Major 
Tel: (613) 695-8855 Ext: 102 
Fax: (613) 695-8580 
Email: mfmajor@supremeadvocacy.ca  
 
Ottawa Agent for Counsel for the Respondent / 
Intervener, Aseniwuche Winewak Nation of 
Canada 
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CONWAY BAXTER WILSON LLP 
411 Roosevelt Avenue, suite 400 
Ottawa, ON K2A 3X9 
 
David P. Taylor 
Naiomi W. Metallic 
Tel: (613) 691-0368 
FAX: (613) 688-0271 
Email: dtaylor@conwaylitigation.ca  
 
Counsel for the Respondent / Intervener, Société 
de soutien à l'enfance et à la famille des 
Premières Nations du Canada 

 

  
ATTORNEY GENERAL OF MANITOBA 
Constitutional Law 
1230 - 405 Broadway 
Winnipeg, MB R3C 3L6 
 
Heather S. Leonoff, K.C. 
Kathryn Hart  
Tel: (204) 391-0717 
Fax: (204) 945-0053 
Email: heather.leonoff@gov.mb.ca  
 kathryn.hart@gov.mb.ca  
  
Counsel for the Intervener,  
Attorney General of Manitoba 

GOWLING WLG (CANADA) LLP 
Barristers & Solicitors 
160 Elgin Street, Suite 2600 
Ottawa, ON K1P 1C3 
 
D. Lynne Watt 
Tel: (613)786-8695 
Fax: (613)788-3509 
Email: lynne.watt@gowlingwlg.com  
 
 
 
Ottawa Agent for Counsel for the Intervener, 
Attorney General of Manitoba 

  
ATTORNEY GENERAL OF BRITISH 
COLUMBIA 
PO Box 9280 Stn Prov Govt 
Victoria, BC V8W 9J7 
 
Leah Greathead 
Tel: (250) 356-8892 
Fax: (250) 356-9154 
Email: leah.greathead@gov.bc.ca 
 
Counsel for the Intervener, 
Attorney General of British Columbia 

MICHAEL J. SOBKIN 
331 Somerset Street West 
Ottawa, ON K2P 0J8 
Tel: (613) 282-1712 
Fax: (613) 288-2896 
Email: msobkin@sympatico.ca 
 
 
 
 
Ottawa Agent for Counsel for the Intervener, 
Attorney General of British Columbia 
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ALBERTA JUSTICE AND SOLICITOR 
GENERAL 
Alberta Justice and Solicitor General 
10th Floor, 10025 - 102 A Avenue 
Edmonton, AB T5J 2Z2 
 
Angela Croteau 
Nicholas Parker 
Tele: (780) 422-6868 
Fax: (780) 643-0852 
Email: angela.croteau@gov.ab.ca  
 
Counsel for the Intervener,  
Attorney General of Alberta 

GOWLING WLG (CANADA) LLP 
Barristers & Solicitors 
160 Elgin Street, Suite 2600 
Ottawa, ON K1P 1C3 
 
D. Lynne Watt 
Tel: (613)786-8695 
Fax: (613)788-3509 
Email: lynne.watt@gowlingwlg.com  
 
 
 
Ottawa Agent for Counsel for the Intervener, 
Attorney General of Alberta 

  
ATTORNEY GENERAL OF THE  
 NORTHWEST TERRITORIES 
Legal Division, Department of Justice 
4903 - 49th Street, P.O. Box 1320 
Yellowknife, NWT X1A 2L9 
 
Trisha Paradis 
Sandra Jungles 
Tel: (867) 767-9257 
Fax: (867) 873-0234 
Email: Trisha_Paradis@gov.nt.ca 
 Sandra_Jungles@gov.nt.ca 
 
Counsel for the Intervener, Attorney General of 
the Northwest Territories  

GOWLING WLG (CANADA) LLP 
Barristers & Solicitors 
160 Elgin Street, Suite 2600 
Ottawa, ON K1P 1C3 
 
 
D. Lynne Watt 
Tel: (613)7886-8695 
Fax: (613)788-3509 
Email: lynne.watt@gowlingwlg.com 
 
Ottawa Agent for Counsel for the Intervener, 
Attorney General of the Northwest Territories 

  
JFK LAW CORPORATION 
340 - 1122 Mainland Street 
Vancouver, British Columbia 
V6B 5L1 
 
Robert Janes, Q.C. 
Naomi Moses 
Tel: (604) 687-0549 
Fax: (604) 687-2696 
Email: rjanes@jfklaw.ca 
 
Counsel for the Intervener, Grand Council of 
Treaty #3 

SUPREME ADVOCACY LLP 
100- 340 Gilmour Street 
Ottawa, ON K2P 0R3 
 
 
Marie-France Major 
Tel: (613) 695-8855 Ext: 102 
Fax: (613) 695-8580 
Email: mfmajor@supremeadvocacy.ca 
 
 
Ottawa Agent for Counsel for the 
Intervener, Grand Council of Treaty #3 
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O'REILLY & ASSOCIÉS 
1155 Robert-Bourassa, Suite 1007 
Montréal, QC H3B 3A7 
 
James A. O'Reilly, Ad.E. 
Marie-Claude André-Grégoire 
Michelle Corbu 
Vincent Carney 
Tel: (514) 871-8117 
Fax: (514) 871-9177 
Email: james.oreilly@orassocies.ca  
 
Counsel for the Intervener, Innu Takuaikan 
Uashat Mak Mani-Utenam (ITUM), agissant 
comme bande traditionnelle et au nom des Innus 
de Uashat Mak Mani-Utenam 

 
 

 
 

 

SUNCHILD LAW 
Box 1408 
Battleford, SK S0M 0E0 
 
Michael Seed 
Tel: (306) 441-1473 
Fax: (306) 937-6110 
Email: michael@sunchildlaw.com  
 
And 
 
DIONNE SCHULZE 
507 Place d’Armes, Suite 502 
Montreal, QC H2Y 2W8 
 
David Schulze 
Tel: (514) 842-0748 #228 
Email: dschulze@dionneschulze.ca  
Counsel for the Intervener, Federation of 
Sovereign Indigenous Nations 

BORDEN LADNER GERVAIS LLP  
100 Queen Street, suite 1300 
Ottawa, ON K1P 1J9 
 
Nadia Effendi 
Tel: (613) 787-3562 
Fax: (613) 230-8842 
Email: neffendi@blg.com  
 
 
Ottawa Agent for Counsel for the 
Intervener, Federation of Sovereign Indigenous 
Nations 

  
HAFEEZ KHAN LAW CORPORATION 
1430-363 Broadway Ave. 
Winnipeg, MB R3C 3N9 
 
Hafeez Khan 
Earl C. Stevenson 
Tel: (431) 800-5650 
Fax: (431) 800-2702 
Email: hkhan@hklawcorp.ca 
 

SUPREME ADVOCACY LLP 
100- 340 Gilmour Street 
Ottawa, ON K2P 0R3 
 
Marie-France Major 
Tel: (613) 695-8855 Ext: 102 
Fax: (613) 695-8580 
Email: mfmajor@supremeadvocacy.ca 
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mailto:dschulze@dionneschulze.ca
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Counsel for the Intervener, Peguis Child and 
Family Services 

 
Ottawa Agent for Counsel for the 
Intervener, Peguis Child and Family Services 

  
NATIVE WOMEN’S ASSOCIATION OF 
CANADA 
120 Promenade du Portage 
Gatineau, QC J8X 2K1 
 
Sarah Niman 
Kira Poirier 
Tel: (613) 720-2529 
Fax: (613) 722-7687 
Email: sniman@nwac.ca  
 
Counsel for the Intervener, Native Women's 
Association of Canada 

FIRST PEOPLES LAW GROUP 
55 Murray Street, Suite 230 
Ottawa, ON K1N 5M3 
 
Virginia Lomax 
Tel: (613) 722-0991 
Fax: (613) 722-9097 
Email: vlomax@firstpeopleslaw.com  
 
 
Ottawa Agent for Counsel for the 
Intervener, Native Women's Association of 
Canada 

  
BOUGHTON LAW CORPORATION 
700-595 Burrard Street 
Vancouver, BC V7X 1S8 
 
Tammy Shoranick 
Daryn Leas 
James M. Coady 
Tel: (604) 687-6789 
Fax: (604) 683-5317 
Email: tshoranick@boughtonlaw.com  
 
Counsel for the Intervener, Council of Yukon 
First Nations 

BORDEN LADNER GERVAIS LLP  
100 Queen Street, suite 1300 
Ottawa, ON K1P 1J9 
 
Nadia Effendi 
Tel: (613) 787-3562 
Fax: (613) 230-8842 
Email: neffendi@blg.com  
 
 
 
Ottawa Agent for Counsel for the 
Intervener, Council of Yukon First Nations 

  
GOWLING WLG (CANADA) LLP 
Suite 2300, Bentall 5 
550 Burrard Street 
Vancouver, BC V6C 2B5 
 
Paul Seaman 
Tel: (604) 891-2731 / (416) 862-3614 
Fax: (604) 443-6780 
Email: paul.seaman@gowlingwlg.com |  
 
Counsel for the Intervener, Indigenous Bar 
Association 
 
 

GOWLING WLG (CANADA) LLP 
Suite 2600 
160 Elgin Street 
Ottawa, ON K1P 1C3 
 
Cam Cameron 
Tel: (613) 786-8650 
Fax: (613) 563-9869 
Email: cam.cameron@gowlingwlg.com  
 
Ottawa Agent for Counsel for the Intervener, 
Indigenous Bar Association 
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OLTHUIS, KLEER, TOWNSHEND LLP 
250 University Ave., 8th floor 
Toronto, ON M5H 2E5 
 
Maggie Wente 
Krista Nerland 
Tel: (416) 981-9330 
Fax: (416) 981-9350 
Email: mwente@oktlaw.com  
 
Counsel for the Intervener, Chiefs of Ontario 
 

SUPREME ADVOCACY LLP 
100- 340 Gilmour Street 
Ottawa, ON K2P 0R3 
 
Marie-France Major 
Tel: (613) 695-8855 Ext: 102 
Fax: (613) 695-8580 
Email: mfmajor@supremeadvocacy.ca 
 
 
Ottawa Agent for Counsel for the 
Intervener, Chiefs of Ontario 

  
FOLGER, RUBINOFF LLP  
77 King Street West; Suite 3000,  
Toronto, ON M5K 1G8 
 
Katherine Hensel 
Kristie Tsang 
Tel: (416) 864-7608 
Fax: (416) 941-8852 
Email: khensel@foglers.com 
 
Counsel for the Intervener, Inuvialuit Regional 
Corporation  

SUPREME ADVOCACY LLP 
100- 340 Gilmour Street 
Ottawa, ON K2P 0R3 
 
Marie-France Major 
Tel: (613) 695-8855 Ext: 102 
Fax: (613) 695-8580 
Email: mfmajor@supremeadvocacy.ca 
 
 
Ottawa Agent for Counsel for the 
Intervener, Inuvialuit Regional Corporation 

  
GOWLING WLG (CANADA) LLP 
2600 – 160 Elgin Street 
Ottawa, ON, K1P 1C3 
 
Brian A. Crane, Q.C.  
Graham Ragan 
Alyssa Flaherty-Spence 
Kate Darling 
Tel: (613) 786-0107 
Fax: (613) 563-9869 
Email: Brian.crane@gowlingwlg.com 
   
Counsel for the Interveners, Inuit Tapiriit 
Kanatami, Nunatsiavut Government And 
Nunavut Tunngavik Incorporated 
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BURCHELLS LLP  
1800-1801 Hollis St. 
Halifax, NS B3J 3N4 
 
Jason Cooke 
Ashley Hamp-Gonsalves 
Tel: (902) 422-5374 
Fax: (902) 420-9326 
Email: jcooke@burchells.ca  
 
Counsel for the Intervener, Nuntukavut 
Community Council 

POWER LAW 
99 Bank Street 
Suite 701 
Ottawa, ON K1P 6B9 
 
Jonathan Laxer 
Tel: (613) 907-5652 
Fax: (613) 907-5652 
Email: jlaxer@powerlaw.ca  
 
Ottawa Agent for Counsel for the 
Intervener, Nuntukavut Community Council 

  
WILLIAM B. HENDERSON 
3014 - 88 Bloor St East 
Toronto, ON M4W 3G9 
 
Tel: (416) 413-9878 
Email: lawyer@bloorstreet.com  
 
 
 
Counsel for the Intervener, Lands Advisory 
Board 

SUPREME ADVOCACY LLP 
100- 340 Gilmour Street 
Ottawa, ON K2P 0R3 
 
Marie-France Major 
Tel: (613) 695-8855 Ext: 102 
Fax: (613) 695-8580 
Email: mfmajor@supremeadvocacy.ca 
 
Ottawa Agent for Counsel for the 
Intervener, Lands Advisory Board 

  
PAPE SALTER TEILLET LLP  
546 Euclid Avenue  
Toronto, Ontario, M6G 2T2  
 
Jason T. Madden  
Alexander DeParde  
Tel.: (416) 916-3853  
Fax: (416) 916-3726  
Email: jmadden@pstlaw.ca  
 
And 
 
CASSELS BROCK & BLACKWELL LLP  
885 West Georgia Street, Suite 2200 Vancouver, 
BC, V6C 3E8  
 
Emilie N. Lahaie  
Tel.: (778) 372-7651  
Fax: (604) 691-6120  
Email: elahaie@cassels.com  
  
Counsel for Interveners, Métis National Council, 
Métis Nation-Saskatchewan, Métis Nation of 
Alberta, Métis Nation British Columbia, Métis 

GOWLING WLG (CANADA) LLP  
160 Elgin Street Suite 2600  
Ottawa K1P 1C3  
 
Matthew Estabrooks  
Tel.: (613) 786-0211  
Fax: (613) 788-3573  
Email: matthew.estabrooks@gowlingwlg.com  
 
 
 
 
 
 
 
 
 
 
 
 
Ottawa Agent for Counsel for the 
Intervener, Métis National Council, Métis 
Nation-Saskatchewan, Métis Nation of Alberta, 
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Nation of Ontario and Les femmes Michif 
Otipemisiwak 

Métis Nation British Columbia, Métis Nation of 
Ontario and Les femmes Michif Otipemisiwak 
 

  
PAPE SALTER TEILLET LLP  
546 Euclid Avenue  
Toronto, Ontario, M6G 2T2  
 
Zachary Davis 
Riley Weyman 
Tel.: (416) 427-0337 
Fax: (416) 916-3726  
Email: zdavis@pstlaw.ca  
 
Counsel for the Intervener, Listuguj Mi’Gmaq 
Government 

GOWLING WLG (CANADA) LLP  
160 Elgin Street Suite 2600  
Ottawa K1P 1C3  
 
Matthew Estabrooks  
Tel.: (613) 786-0211  
Fax: (613) 788-3573  
Email: matthew.estabrooks@gowlingwlg.com  
 
 
Ottawa Agent for Counsel for the 
Intervener, Listuguj Mi’Gmaq Government 

  
PALIARE, ROLAND, ROSENBERG, 
ROTHSTEIN, LLP  
155 Wellington Street West, 35th Floor 
Toronto, ON M5V 3H1 
 
Andrew K. Lokan 
Tel: (416) 646-4324 
Fax: (416) 646-4301 
Email: andrew.lokan@paliareroland.com  
 
Counsel for the Intervener, Congress  
of Aboriginal Peoples 

DENTONS CANADA LLP 
99 Bank Street, Suite 1420 
Ottawa, ON K1P 1H4 
 
David R. Elliott 
Tel: (613) 783-9699 
Fax: (613) 783-9690 
Email: david.elliott@dentons.com  
 
 
Ottawa Agent for Counsel for the 
Intervener, Congress of Aboriginal Peoples 

  
PUBLIC INTEREST LAW CENTRE 
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PART I—OVERVIEW OF POSITION AND FACTS 

A. Overview 

1. Cheslatta Carrier Nation, Nadleh Whuten, Saik’uz First Nation, and Stellat’en First Nation are 

First Nations whose territories are located in north-central British Columbia. Each is a “band” 

under the Indian Act, and their members are “aboriginal peoples of Canada” under s. 35 of the 

Constitution Act, 1982. A key aspect of their internal legal and political orders relates to caring 

for the health and well-being of their communities. They have always exercised, and continue to 

exercise, responsibilities over what is termed “child and family services” by Crown governments.   

2. Carrier Sekani Family Services Society (“CSFS”) is a non-profit society that has been providing 

holistic wellness services for over 30 years to its member First Nations, which includes Cheslatta, 

Nadleh, Saik’uz, and Stellat’en (collectively referred to in this submission with CSFS as the 

“Carrier Sekani Interveners”). CSFS is a Level C4 “Delegated Aboriginal Agency” which 

exercises certain delegated responsibilities under the Province’s Child, Family and Community 

Service Act. It is required to deliver services compliant with the minimum national standards and 

principles regarding the best interests of children set out in An Act respecting First Nations, Inuit 

and Métis children, youth and families (the “Act”).  

3. For 40 years, Cheslatta, Nadleh, Saik’uz, and Stellat’en have engaged in a variety of self-

government and “rights-recognition” processes with Canada, including the B.C. Treaty process. 

To date, those processes have not led to concrete or positive results. In contrast, the Act’s starting 

premise is that s. 35 of the Constitution Act, 1982 recognizes a right to self-government, including 

“jurisdiction in relation to child and family services, including legislative authority in relation to 

those services and authority to administer and enforce laws made under that legislative 

authority”.1 On the strength of that premise, the Carrier Sekani Interveners have newly been able 

to focus on the actual substance of how they will re-assume that jurisdiction and exercise their 

                                                

1   An Act respecting First Nations, Inuit and Métis children, youth and families, S.C. 2019, c. 24, s. 
18(1).  

https://canlii.ca/t/9hfz#sec18
https://canlii.ca/t/9hfz#sec18
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law-making authority, rather than engaging in long, drawn-out, preliminary, and unfruitful 

discussions about whether that jurisdiction exists in the first place.  

4. The Carrier Sekani Interveners make these submissions to assist the Court in determining whether 

ss. 18 to 26 of the Act are constitutionally valid. 

B. Facts  

5. The Carrier Sekani Interveners take no position on the facts set out in the parties’ factums.  

PART II—POSITION ON QUESTIONS RAISED  

6. The Carrier Sekani Interveners take no position on the questions raised in these appeals.  

PART III—STATEMENT OF ARGUMENT 

7. The Carrier Sekani Interveners make two submissions: (i) using legislation, like the Act, to 

recognize and implement s. 35 rights is consistent with the “grand purpose” of s. 35, which is to 

advance reconciliation; and (ii) the new conflict of laws problem central to these appeals cannot 

be resolved by subsuming Indigenous laws into the ordinary division of powers framework. A 

new framework must be developed, which acknowledges that at Confederation, Parliament and 

the provincial legislatures were not endowed with constitutional jurisdiction to legislate in 

relation to matters pertaining to Indigenous self-government. 

A.  Section 35 rights can be recognized and implemented via legislation  

8. This Court has enshrined the following three principles which provide a strong basis for this 

Court to confirm that a s. 35 right of self-government can be recognized and implemented using 

a statutory scheme such as the second part of the Act: (i) the “grand purpose” of s. 35 is to effect 

the reconciliation of the pre-existence of distinctive Indigenous societies with the assertion of 

Crown sovereignty;2 (ii) the honour of the Crown requires the Crown to delineate Aboriginal 

                                                

2 R. v. Van der Peet, [1996] 2 S.C.R. 507 at para. 49; R. v. Desautel, 2021 SCC 17 at para. 112; Beckman 
v. Little Salmon/Carmacks First Nation, 2010 SCC 53 at para. 10. 

https://canlii.ca/t/1fr8r#par49
https://canlii.ca/t/jfjqc#par112
https://canlii.ca/t/2df7v#par10
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rights so that they can be implemented and respected;3 and (iii) reconciliation is rarely, if ever, 

achieved through litigation, and that all things being equal and as a first resort, negotiated 

outcomes for s. 35 issues should be encouraged and preferred over litigated ones.4   

9. To submit, as the Attorney General of Quebec does, that only a court, treaty, or constitutional 

amendment can recognize s. 35 rights and provide a basis for implementing them is at odds with 

these principles. That position, if accepted, would force Indigenous groups into either an 

adversarial judicial process against the Crown to achieve what the Court has urged the parties to 

do for themselves, as part of reconciling their interests, or engage in time-consuming negotiation 

processes with uncertain outcomes, all while children and communities continue to suffer. It is 

difficult to imagine why a statutory scheme which sets out how s. 35 rights can be exercised is 

not available to governments to help them fulfill the grand purpose of s. 35.5 

10. The Carrier Sekani Interveners’ 40 years of experience negotiating with Canada, which has not 

resulted in the recognition or implementation of any element of their right to self-government, 

exemplifies the pitfalls of relying on individual negotiations between Indigenous groups and the 

Crown to recognize and implement the elements of the right to self-government at issue here. 

Carrier Sekani children have continued to suffer for those 40 years. 

11. By contrast, legislation such as the Act looks to circumvent such challenges by eliminating the 

near-insurmountable preliminary hurdle of having to prove or negotiate the existence of an 

Indigenous right to self-government in relation children and families on a community-by-

community basis. This allows Indigenous groups and the Crown to use their time and resources 

to focus on the actual substance of the issue: caring for children. This approach best aligns with 

                                                

3 Manitoba Metis Federation Inc. v. Canada (Attorney General), 2013 SCC 14 at para. 69, citing 
Beckman v. Little Salmon/Carmacks First Nation, 2010 SCC 53 at para. 42; R. v. Desautel, 2021 SCC 
17 at para. 30; Haida Nation v. British Columbia (Minister of Forests), 2004 SCC 73 at para. 25. 
4 R. v. Desautel, 2021 SCC 17 at para. 87; Mikisew Cree First Nation v. Canada (Governor General in 
Council), 2018 SCC 40 at para. 22; Clyde River (Hamlet) v. Petroleum Geo-Services Inc., 2017 SCC 
40 at para. 24; Haida Nation v. British Columbia (Minister of Forests), 2004 SCC 73 at para. 14; 
Delgamuukw v. British Columbia, [1997] 3 S.C.R. 1010 at para. 186. 
5 QCCA Opinion at para. 449. 

https://canlii.ca/t/fwfft
https://canlii.ca/t/2df7v#par42
https://canlii.ca/t/jfjqc#par30
https://canlii.ca/t/1j4tq#par25
https://canlii.ca/t/jfjqc#par87
https://canlii.ca/t/hvhcj#par22
https://canlii.ca/t/h51gv#par24
https://canlii.ca/t/1j4tq#par14
https://www.canlii.org/en/ca/scc/doc/1997/1997canlii302/1997canlii302.html?autocompleteStr=Delga&autocompletePos=1
https://canlii.ca/t/jn7nb#par449
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the above-noted principles, which are central to this Court’s s. 35 jurisprudence, as well as with 

past recommendations by national commissions.6  

B.  A new framework is required to resolve conflicts between Indigenous and ss. 91/92 laws 

12. The Court should develop a new framework to address the following conflict of laws problem 

that is central to these appeals and, in particular, to the constitutional validity of ss. 21(1) and 22 

of the Act: how should an Indigenous law in relation to child and family services interact with 

the Act, other federal legislation, and provincial laws of general application that also regulate 

matters pertaining to child and family services in relation to the same Indigenous group?  

13. Contrary to what the Attorney General of Canada argues,7 the Court must develop such a 

framework in this case to provide guidance to future courts that will inevitably be asked to address 

this issue. This is crucial, as British Columbia recently tabled a bill to amend its child and family 

services legislation to similarly direct that, in the event of a conflict or inconsistency between 

provincial child and family services law and an Indigenous law, “the Indigenous law prevails to 

the extent of the conflict or inconsistency.”8 There is a need for the Court to uphold the validity 

of the Act and issue guidance as to the constitutional soundness of its implementation.   

14. The new framework should extend the existing concept of cooperative federalism already 

recognized by the Court,9 in a manner which is firmly rooted in the legal and historical reality 

that, at Confederation, Parliament and the provincial legislatures only assumed the powers that 

earlier colonial governments possessed.10  

                                                

6 Royal Commission on Aboriginal Peoples, Report of the Royal Commission on Aboriginal Peoples, 
vol. 3 “Gathering Strength”, Ottawa, Canada Communication Group, 1996 at pp. 48-49; Truth and 
Reconciliation Commission of Canada, “Truth and Reconciliation Commission of Canada: Calls to 
Action,” 2015 at p. 1, Call 4. 
7 See, e.g., Factum of the Attorney General of Canada at paras. 10, 170, and 209.  
8 Legislative Assembly of British Columbia, Bill 38 – 2022: Indigenous Self-Government in Child and 
Family Services Amendment Act, 3rd Session, 42nd Parliament, s. 19.   
9 References re Greenhouse Gas Pollution Pricing Act, 2021 SCC 11 at para. 50; Reference re 
Pan‑Canadian Securities Regulation, 2018 SCC 48 at paras. 17-19; Quebec (Attorney General) v. 
Canada (Attorney General), 2015 SCC 14 at paras. 17-19. 
10 See, e.g., the historical discussion in Campbell et al. v. AG BC/AG Cda & Nisga’a Nation et al., 2000 

BCSC 1123. See also the trilogy of U.S. Supreme Court Cases reviewing (in the American context) that 

https://data2.archives.ca/e/e448/e011188230-03.pdf#page=51
https://ehprnh2mwo3.exactdn.com/wp-content/uploads/2021/01/Calls_to_Action_English2.pdf#page=5
https://www.leg.bc.ca/Pages/BCLASS-Legacy.aspx#%2Fcontent%2Fdata%2520-%2520ldp%2Fpages%2F42nd3rd%2F1st_read%2Fgov38-1.htm
https://canlii.ca/t/jdwnw#par50
https://canlii.ca/t/hw0hz#par17
https://canlii.ca/t/ggv8w#par17
https://www.canlii.org/en/bc/bcsc/doc/2000/2000bcsc1123/2000bcsc1123.html
https://www.canlii.org/en/bc/bcsc/doc/2000/2000bcsc1123/2000bcsc1123.html
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15. The right to self-government at issue in these appeals, is an inherent right that belonged to 

Indigenous peoples in Canada prior to Confederation.11 For example, the Court held in R. v. Sioui 

that British colonial policy in the 1700s recognized the authority of Indigenous peoples to 

continue to exercise autonomy over their internal affairs, “intervening in this area as little as 

possible.”12 McLachlin C.J., writing for the majority of the Court in Mitchell, held that the 

assertion of British sovereignty over Indigenous lands did not displace pre-existing Indigenous 

legal orders, which “were absorbed into the common law as rights, unless (1) they were 

incompatible with the Crown’s assertion of sovereignty, (2) they were surrendered voluntarily 

via the treaty process, or (3) the government extinguished them.”13 Similarly, the Court of Appeal 

for British Columbia held in Casimel that Stellat’en’s adoption law survived Crown policies of 

assimilation, as a right recognized and affirmed under s. 35 of the Constitution Act, 1982.14  

16. The right to self-government at issue in these appeals was outside of the powers enjoyed by the 

colonies, which were passed on to Parliament and the legislatures in ss. 91 and 92 of the 

Constitution Act, 1867.15 In Campbell, the Supreme Court of British Columbia reviewed the this 

Court’s jurisprudence and held as follows:16 

[81]   A consideration of these various observations by the Supreme Court 
of Canada supports the submission that aboriginal rights, and in particular 
a right to self-government akin to a legislative power to make laws, 
survived as one of the unwritten “underlying values” of the Constitution 
outside of the powers distributed to Parliament and the legislatures in 

                                                

the right of Indigenous peoples to govern themselves had never been extinguished by colonial action: 

Johnson & Graham's Lessee v. McIntosh, 21 U.S. (8 Wheat) 543 (1823), Cherokee Nation v. Georgia, 

30 U.S. (5 Pet) 1 (1831), and Worcester v. Georgia, 31 U.S. (6 Pet) 515 (1832).  

11 Campbell et al. v. AG BC/AG Cda & Nisga’a Nation et al., 2000 BCSC 1123 at paras. 68-70; see 
also Articles 3 and 4 of the United Nations Declaration on the Rights of Indigenous Peoples (s. 4(a) 
and Schedule to the United Nations Declaration on the Rights of Indigenous Peoples Act, S.C. 2021, c. 
14) and Royal Commission on Aboriginal Peoples, Report of the Royal Commission on Aboriginal 
Peoples, vol. 2 “Restructuring the Relationship”, Ottawa, Canada Communication Group, 1996 at p. 
198. 
12 R. v. Soui, [1990] 1 S.C.R. 1025 at pp. 1054-1055. 
13 Mitchell v. M.N.R., 2001 SCC 33 at para. 10. 
14 Casimel v. Insurance Corp. of British Columbia, 1993 CanLII 1258 (B.C. C.A.) at paras. 42 and 52.  
15 Campbell et al. v. AG BC/AG Cda & Nisga’a Nation et al., 2000 BCSC 1123 at paras. 76-80. 
16 Campbell et al. v. AG BC/AG Cda & Nisga’a Nation et al., 2000 BCSC 1123 at para. 81. 

https://supreme.justia.com/cases/federal/us/21/543/
https://supreme.justia.com/cases/federal/us/30/1/
https://supreme.justia.com/cases/federal/us/31/515/
https://www.canlii.org/en/bc/bcsc/doc/2000/2000bcsc1123/2000bcsc1123.html?resultIndex=1
https://canlii.ca/t/b9q3#sec4
https://www.canlii.org/en/ca/laws/stat/sc-2021-c-14/latest/sc-2021-c-14.html#SCHEDULE__15950
https://data2.archives.ca/e/e448/e011188230-02.pdf#page=201
https://data2.archives.ca/e/e448/e011188230-02.pdf#page=201
https://www.canlii.org/en/ca/scc/doc/1990/1990canlii103/1990canlii103.pdf
https://canlii.ca/t/521d
https://canlii.ca/t/1dbzz#par42
https://canlii.ca/t/1fmw9#par76
https://canlii.ca/t/1fmw9#par81
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1867.  The federal-provincial division of powers in 1867 was aimed at a 
different issue and was a division “internal” to the Crown. 

17. Whatever that division of powers involved, it did not include, modify, or extinguish the 

Indigenous right of self-government at issue here.17 That right was, and remains, exclusively 

within the jurisdiction of Indigenous governments, something that is now recognized, affirmed, 

and indeed enshrined in s. 35 of the Constitution Act, 1982. 

18. It follows then that, contrary to the argument of the Attorney General of Canada,18 laws passed 

by Indigenous governments pursuant to their right to self-government in relation to children and 

families are enacted pursuant to that constitutionally recognized jurisdiction. They are not federal 

laws enacted pursuant to s. 91(24) of the Constitution Act, 1867.19 Two consequences flow from 

this. First, Parliament cannot declare that such Indigenous laws are “federal laws”, as it purported 

to do in s. 21(1) of the Act to invoke the doctrine of paramountcy.20 Second, Parliament cannot 

“codify” how the doctrine of paramountcy will apply to address conflicts between Indigenous, 

federal, and provincial laws, as it has purported to do in s. 22. 

19. Instead, a new framework must be developed to resolve this new conflict of laws problem. As 

this Court noted in Canadian Western Bank, “the very functioning of Canada’s federal system 

must continually be reassessed in light of the fundamental values it was designed to serve.”21 In 

light of the promises embedded in s. 35, a new framework which includes Indigenous peoples “as 

political actors and creators of law” is required.22 The new framework should be informed by, 

and reflect, the following four principles. 

20. Principle 1 – Doctrines developed to deal with conflicts between ss. 91-92 laws are ill-suited 

to address the new conflict of laws problem: the doctrines of paramountcy and 

interjurisdictional immunity were developed to address the interaction between federal and 

provincial laws, not the interaction between s. 35, federal, and/or provincial laws. Their purpose 

                                                

17 Royal Commission on Aboriginal Peoples, Report of the Royal Commission on Aboriginal Peoples, 
vol. 2 “Restructuring the Relationship”, Ottawa, Canada Communication Group, 1996 at p. 198. 
18 See, e.g., Factum of the Attorney General of Canada at paras. 9-10.  
19 QCCA Opinion at para. 540. 
20 QCCA Opinion at para. 541. 
21 Canadian Western Bank v. Alberta, 2007 SCC 22 at para. 22.  
22 QCCA Opinion at para. 562. 

https://data2.archives.ca/e/e448/e011188230-02.pdf#page=201
https://canlii.ca/t/jn7nb#par540
https://canlii.ca/t/jn7nb#par541
https://canlii.ca/t/1rmr1#par22
https://canlii.ca/t/jn7nb#par562
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is to “permit an appropriate balance to be struck in the recognition and management of the 

inevitable overlaps in rules made at the two levels of legislative power”23 (i.e., ss. 91-92). As 

noted in Campbell,24 Indigenous self-government falls outside the division of powers and, 

therefore, outside of extant division of powers rules, which were not designed, and are ill-

equipped, to address the new problem. For example, applying the doctrine of interjurisdictional 

immunity risks creating a “legal vacuum” – a highly undesirable result when dealing with the 

protection of children and families.25 Likewise, for the reasons set out below, resolving the new 

problem using the doctrine of paramountcy generates enormous complexity due to the current 

state of that doctrine, which holds that federal and provincial laws are both to be applied in a 

given situation, unless doing so rises to the high bar of impossibility of compliance with both, or 

would result in a frustration of Parliament’s purpose.26 This is constitutionally unworkable. 

21. Principle 2 – Rights infringement frameworks were not designed to address the new 

conflicts of law problem: the Sparrow framework,27 which was developed to address 

infringements of Aboriginal rights, is ill-fitting.28 It was developed in the context of limiting the 

Crown’s ability to regulate Indigenous harvesting rights under ss. 91 or 92 of the Constitution 

Act, 1867. It is not capable of resolving the conflict of laws issues which will inevitably arise.  

22. Principle 3 – Reconciling the pre-existence of Indigenous societies with the assertion of 

Crown sovereignty requires preserving the constitutional space for Indigenous peoples as 

distinct political actors and creators of law: while provincial and federal child and family 

services laws currently apply to Indigenous peoples, those laws should cease to apply as soon as 

an Indigenous group re-assumes its jurisdiction over children and families by passing its own law 

(to the extent that the law addresses the matters covered in the federal or provincial law at issue). 

In the case at bar, the Court of Appeal provided reasoning that is equally applicable here:29 

                                                

23 Canadian Western Bank v. Alberta, 2007 SCC 22 at para. 24.  
24 Campbell et al. v. AG BC/AG Cda & Nisga’a Nation et al., 2000 BCSC 1123.  
25 Canadian Western Bank v. Alberta, 2007 SCC 22 at para. 44.  
26 Canadian Western Bank v. Alberta, 2007 SCC 22 at para. 69-75. 
27 R. v. Sparrow, [1990] 1 S.C.R. 1075.  
28 Kent McNeil, "Challenging Legislative Infringements of the Inherent Aboriginal Right of Self-
Government," (2003) 22 Windsor YB Access Just 329 at p. 344. 
29 QCCA Opinion at para. 560. 

https://canlii.ca/t/1rmr1#par24
https://www.canlii.org/en/bc/bcsc/doc/2000/2000bcsc1123/2000bcsc1123.html?resultIndex=1
https://www.canlii.org/en/ca/scc/doc/2007/2007scc22/2007scc22.html?autocompleteStr=2007%20SCC%2022%20&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2007/2007scc22/2007scc22.html?autocompleteStr=2007%20SCC%2022%20&autocompletePos=1
https://canlii.ca/t/1fsvj
https://heinonline.org/HOL/P?h=hein.journals/windyrbaj22&i=356
https://canlii.ca/t/jn7nb#par560
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[560] The premise of s. 35 is that Aboriginal peoples are founding partners 
of Canada with a right to self-government in certain areas of jurisdiction 
of particular interest to them, the exercise of which right must be 
coordinated and reconciled with the powers of the federal and provincial 
governments. In order to do so, it is essential that these governments be 
able to take action within their own fields of jurisdiction so as to reconcile 
the interests of the population as a whole which they represent with those 
of Aboriginal peoples.  

23. There are three reasons why provincial and federal laws should cease to apply once an Indigenous 

group has re-assumed jurisdiction.   

24. First, as set out above, Indigenous self-government does not fall within ss. 91-92. Jurisdiction 

over one’s own children and families is a core element of self-government itself. The United 

Declaration on the Rights of Indigenous Peoples (which Canada has incorporated into domestic 

law) supports this view.30 Article 4 of the Declaration provides that Indigenous peoples, in 

exercising their right to self-determination, have the right to autonomy or self-government over 

their internal and local affairs. Article 22 mandates that particular attention be paid to the rights 

of Indigenous women, youth, and children. In ratifying the United Nations Convention on the 

Rights of the Child in 1991,31 Canada specifically declared that “in assessing what measures are 

appropriate to implement the rights recognized in the Convention for aboriginal children, due 

regard must be paid to not denying their right, in community with other members of their group, 

to enjoy their own culture, to profess and practice their own religion and to use their own 

language.”32 The human rights enshrined in these international instruments all require that 

Indigenous people be provided autonomy over such matters, which includes not being subject to 

provincial or federal laws after they have passed their own laws to regulate those matters. 

25. Second, there is an urgent moral imperative, which is a central tenet of reconciliation, to reduce 

overrepresentation of Indigenous children in care and to maintain their cultural connections.33  

                                                

30 Articles 3, 4, 5, 22, 23 of the United Nations Declaration on the Rights of Indigenous Peoples (s. 
4(a) and Schedule to the United Nations Declaration on the Rights of Indigenous Peoples Act, S.C. 
2021, c. 14). 
31 Article 30 of the United Nations Declaration on the Rights of Indigenous Peoples (s. 4(a) and 
Schedule to the United Nations Declaration on the Rights of Indigenous Peoples Act, S.C. 2021, c. 14). 
32 United Nations, Convention on the Rights of the Child, New York, November 20, 1989 (ratified by 
Canada on December 13, 1991).  
33 Truth and Reconciliation Commission of Canada, “What We Have Learned: Principles of Truth and 
Reconciliation,” 2015 at pp. 104-105 and 111.  

https://canlii.ca/t/b9q3#sec4
https://canlii.ca/t/b9q3#sec4
https://www.canlii.org/en/ca/laws/stat/sc-2021-c-14/latest/sc-2021-c-14.html#SCHEDULE__15950
https://canlii.ca/t/b9q3#sec4
https://www.canlii.org/en/ca/laws/stat/sc-2021-c-14/latest/sc-2021-c-14.html#SCHEDULE__15950
https://www.treaty-accord.gc.ca/details.aspx?lang=eng&id=102790&t=638037075392288787
https://ehprnh2mwo3.exactdn.com/wp-content/uploads/2021/01/Principles_English_Web.pdf#page=109
https://ehprnh2mwo3.exactdn.com/wp-content/uploads/2021/01/Principles_English_Web.pdf#page=116
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The Court recognized in Canadian Western Bank that “federalism was the legal response of the 

framers of the Constitution to the political and cultural realities that existed at 

Confederation…Each head of power was assigned to the level of government best placed to 

exercise the power”.34 The same dynamic is live here: Indigenous communities are, and have 

always been (including before Confederation), best situated to take care of their children and 

families and to determine what is in their best interest, and to legislate in that regard.35 That power 

survived Confederation, and falls within s. 35, not ss. 91 or 92. Indeed, s. 35 gives Indigenous 

peoples a “special status as distinct social and political actors within Canada, a status they already 

held but which was put on hold by the colonial assimilation policies”.36  

26. Third, while the division of powers analysis “focuses on legislative competence”, not policy 

effectiveness,37 it also takes into account pragmatic and consequential concerns to ensure that 

workable and realistic rules are developed.38 Applying existing division of powers rules here 

would give rise to up to four or more separate protection regimes applying to the same Indigenous 

child: provincial law, the minimum national standards in the Act, and any Indigenous laws to 

which the child has a “tie”, as contemplated in s. 24(1) of the Act. This would result in enormous 

complexity for both Indigenous and non-Indigenous frontline child and family services workers, 

who would be tasked with determining applicable laws in acute, sometimes urgent circumstances. 

Sorting this out would inevitably entail drawing Indigenous people into litigation and associated 

delays, expenses, and uncertainty, draining resources away from service delivery. Too often, 

Indigenous children have been the victims of such spats between Crown governments.39 

 

                                                

34 Canadian Western Bank v. Alberta, 2007 SCC 22 at para. 22.  
35 QCCA Opinion at para. 476. 
36 QCCA Opinion at para. 554. 
37 Reference re Securities Act, 2011 SCC 66 at para. 90.  
38 See, e.g., Bank of Montreal v. Hall, [1990] 1 S.C.R. 121 at 145: “This unbroken line of authority is, 

of course, predicated on the basic premise that no practical effect could be given to the division of 

powers…if Parliament were “absolutely debarred from trenching to any extent upon the matters 

assigned to the provincial legislature”.  

39 QCCA Opinion at para. 558. 

https://canlii.ca/t/1rmr1#par22
https://canlii.ca/t/jn7nb#par476
https://canlii.ca/t/jn7nb#par554
https://canlii.ca/t/fpdwb#par90
https://www.canlii.org/en/ca/scc/doc/1990/1990canlii157/1990canlii157.pdf3page=25
https://canlii.ca/t/jn7nb#par558
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27. Principle 4 – Existing legal tools are available to ensure no jurisdictional gaps: Indigenous 

child and family services jurisdiction can be harmonized in at least two ways. Parliament and the 

provincial legislatures can specify in their legislation pertaining to Indigenous children and 

families that such legislation ceases to apply to an Indigenous group once it passes its own law, 

at least insofar as the Indigenous group’s law addresses the matters covered in the federal or 

provincial law. See, for example, the existing Family Homes on Reserves and Matrimonial 

Interests or Rights Act, S.C. 2013, c. 20, which includes interim federal rules that only apply until 

they are overtaken by a First Nation’s own law. The Court could also clarify in the new 

framework that federal and provincial laws no longer apply to the citizens of an Indigenous group 

that has passed its own law, at least insofar as that law directly addresses matters also covered in 

the federal or provincial law. This approach will obviate the need for expensive and time 

consuming litigation, and will therefore be compatible with the objective of reconciliation.  

28. This dynamic provides for an Indigenous group to take a stepwise approach to re-assuming 

jurisdiction while ensuring no gaps in the coverage of child and family services matters where it 

has not fully re-assumed jurisdiction. For example, an Indigenous group may choose to re-assume 

jurisdiction over prevention services but, for capacity or other reasons, not re-assume jurisdiction 

over protective services until a later time. Drawing on the proposed principles, in such 

circumstances the Indigenous law would apply to preventative services, with the relevant 

provincial or federal law applying to protective services. 

PART IV—COSTS  

29. The Carrier Sekani Interveners do not seek costs and ask that no costs be awarded against them.  

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED.  

Dated at Vancouver, B.C., November 14, 2022.   

            

       for: 

___________________________________     

Scott A. Smith 
Counsel for the Carrier Sekani Interveners 
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