
SCC Court File No. 40061 

IN THE SUPREME COURT OF CANADA 
(ON APPEAL FROM THE COURT OF APPEAL OF QUÉBEC) 

IN THE MATTER OF a Reference to the Court of Appeal of Québec in relation to the Act 
respecting First Nations, Inuit and Métis children, youth and families (Order in Council 
No.: 1288-2019) 

BETWEEN: 
ATTORNEY GENERAL OF QUÉBEC 

APPELLANT 
– and –

ATTORNEY GENERAL OF CANADA, ASSEMBLÉE DES PREMIÈRES NATIONS QUÉBEC-
LABRADOR (APNQL), COMMISSION DE LA SANTÉ ET DES SERVICES SOCIAUX DES 

PREMIÈRES NATIONS DU QUÉBEC ET DU LABRADOR (CSSSPNQL), SOCIÉTÉ MAKIVIK, 
ASSEMBLÉE DES PREMIÈRES NATIONS ASENIWUCHE WINEWAK NATION OF CANADA, 

SOCIÉTÉ DE SOUTIEN À L’ENFANCE ET À LA FAMILLE DES PREMIÈRES NATIONS DU 
CANADA 

RESPONDENTS 
– and –

ATTORNEY GENERAL OF MANITOBA, ATTORNEY GENERAL OF BRITISH COLUMBIA, 
ATTORNEY GENERAL OF ALBERTA and ATTORNEY GENERAL OF THE NORTHWEST 

TERRITORIES 

INTERVENERS 
[Style of cause continued on next page] 

FACTUM OF THE INTERVENER, 
ATTORNEY GENERAL OF THE NORTHWEST TERRITORIES 

(Rule 42 of the Rules of the Supreme Court of Canada) 

ATTORNEY GENERAL OF THE  
NORTHWEST TERRITORIES 
Legal Division, Department of Justice 
4903 - 49th Street, P.O. Box 1320 
Yellowknife, NWT X1A 2L9 

GOWLING WLG (CANADA) LLP 
Barristers & Solicitors 
160 Elgin Street, Suite 2600 
Ottawa, ON K1P 1C3 

Trisha Paradis 
Sandra Jungles 
John C.T. Inglis 
Tel: (867) 767-9257 
Fax: (867) 873-0234 
Email: Trisha_Paradis@gov.nt.ca 

Sandra_Jungles@gov.nt.ca 
John_Inglis@gov.nt.ca 

D. Lynne Watt
Tel: (613)786-8695
Fax: (613)788-3509
Email: lynne.watt@gowlingwlg.com

Counsel for the Intervener, Attorney General of 
the Northwest Territories 

Ottawa Agent for Counsel for the Intervener, 
Attorney General of the Northwest Territories 
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[Style of cause continued] 

AND BETWEEN: 
ATTORNEY GENERAL OF CANADA 

APPELLANT 
- and –

ATTORNEY GENERAL OF QUÉBEC 
RESPONDENT 

- and –

SOCIÉTÉ DE SOUTIEN À L’ENFANCE ET À LA FAMILLE DES PREMIÈRES NATIONS DU 
CANADA, ASENIWUCHE WINEWAK NATION OF CANADA, ASSEMBLÉE DES PREMIÈRES 

NATIONS, SOCIÉTÉ MAKIVIK, ASSEMBLÉE DES PREMIÈRES NATIONS QUÉBEC-
LABRADOR (APNQL), COMMISSION DE LA SANTÉ ET DES SERVICES SOCIAUX DES 

PREMIÈRES NATIONS DU QUÉBEC ET DU LABRADOR (CSSSPNQL), ATTORNEY 
GENERAL OF MANITOBA, ATTORNEY GENERAL OF BRITISH COLUMBIA, ATTORNEY 

GENERAL OF ALBERTA, THE ATTORNEY GENERAL OF THE NORTHWEST 
TERRITORIES, GRAND COUNCIL OF TREATY #3, INNU TAKUAIKAN UASHAT MAK 

MANI-UTENAM (ITUM), AGISSANT COMME BANDE TRADITIONNELLE ET AU NOM DES 
INNUS DE UASHAT MAK MANI-UTENAM, FEDERATION OF SOVEREIGN INDIGENOUS 

NATIONS, PEGUIS CHILD AND FAMILY SERVICES, NATIVE WOMEN'S ASSOCIATION OF 
CANADA, COUNCIL OF YUKON FIRST NATIONS, INDIGENOUS BAR 

ASSOCIATION,CHIEFS OF ONTARIO, INUVIALUIT REGIONAL CORPORATION, INUIT 
TAPIRIIT KANATAMI, NUNATSIAVUT GOVERNMENT AND NUNAVUT TUNNGAVIK 

INCORPORATED, NUNATUKAVUT COMMUNITY COUNCIL, LANDS ADVISORY BOARD, 
MÉTIS NATIONAL COUNCIL, MÉTIS NATION-SASKATCHEWAN, MÉTIS NATION OF 

ALBERTA, MÉTIS NATION BRITISH COLUMBIA, MÉTIS NATION OF ONTARIO AND LES 
FEMMES MICHIF OTIPEMISIWAK, LISTUGUJ MI'GMAQ GOVERNMENT, CONGRESS OF 
ABORIGINAL PEOPLES, FIRST NATIONS FAMILY ADVOCATE OFFICE, ASSEMBLY OF 

MANITOBA CHIEFS, FIRST NATIONS OF THE MAA-NULTH TREATY SOCIETY, TRIBAL 
CHIEFS VENTURES INC., UNION OF BRITISH COLUMBIA INDIAN CHIEFS, FIRST 

NATIONS SUMMIT OF BRITISH COLUMBIA AND BRITISH COLUMBIA ASSEMBLY OF 
FIRST NATIONS, DAVID ASPER CENTRE FOR CONSTITUTIONAL RIGHTS, 

REGROUPEMENT PETAPAN, CANADIAN CONSTITUTION FOUNDATION, CARRIER 
SEKANI FAMILY SERVICES SOCIETY, CHESLATTA CARRIER NATION, NADLEH 

WHUTEN, SAIK'UZ FIRST NATION AND STELLAT'EN FIRST NATION, CONSEIL DES 
ATIKAMEKW D'OPITCIWAN, VANCOUVER ABORIGINAL CHILD AND FAMILY SERVICES 

SOCIETY, NISHNAWBE ASKI NATION 
INTERVENERS 

TO: THE REGISTRAR 



AND TO: 
 

BERNARD, ROY & ASSOCIÉS 
1, rue Notre-Dame Est, bureau 8.00 
Montréal, QC H2Y 1B6 

NOËL ET ASSOCIÉS, s.e.n.c.r.l. 
225, montée Paiement, 2e étage 
Gatineau, QC J8P 6M7 

Samuel Chayer 
Francis Demers 
Tel: (514) 393-2336 Ext: 51456 
Fax: (514) 873-7074 
Email: samuel.chayer@justice.gouv.qc.ca  

Pierre Landry 
Tel: (819) 503-2178 
Fax: (819) 771-5397 
Email: p.landry@noelassocies.com  

Counsel for the Appellant/Respondent, 
Attorney General of Québec 

Ottawa Agent for Counsel for the 
Appellant/ Respondent, Attorney General 
of Québec 
 

MINISTÈRE DE LA JUSTICE – CANADA 
284, rue Wellington 
Ottawa, ON K1A 0H8 

ATTORNEY GENERAL OF CANADA 
Department of Justice Canada,  
Civil Litigation Section 
50 O'Connor Street, 5th Floor 
Ottawa, ON K1A 0H8 

Bernard Letarte 
François Joyal 
Tel: (613) 946-2776 
Fax: (613) 952-6006 
Email: bernard.letarte@justice.gc.ca 

Christopher M. Rupar 
Tel: (613) 670-6290 
Fax: (613) 954-1920 
Email: christopher.rupar@justice.gc.ca  

Counsel for the Respondent/Appellant, 
Attorney General of Canada 

Ottawa Agent for Counsel for the 
Respondent/Appellant, Attorney General of 
Canada 
 

FRANKLIN GERTLER ÉTUDE LÉGALE 
507 Place d'Armes, bureau 1701 
Montréal, QC H2Y 2W8 

SUPREME ADVOCACY LLP 
100- 340 Gilmour Street 
Ottawa, ON K2P 0R3 

Franklin S. Gertler 
Gabrielle Champigny 
Hadrien Gabriel Burlone 
Mira Levasseur Moreau 
Tel: (514) 798-1988 
Fax: (514) 798-1986 
Email: franklin@gertlerlex.ca  

Marie-France Major 
Tel: (613) 695-8855 Ext: 102 
Fax: (613) 695-8580 
Email: mfmajor@supremeadvocacy.ca  

Counsel for the Respondents / Interveners, 
Assemblée des Premières Nations Québec-
Labrador (APNQL) & Commission de la 
santé et des services sociaux des Premières 
Nations du Québec et du Labrador 
(CSSSPNQL) 

Ottawa Agent for Counsel for the 
Respondent / Interveners, Assemblée des 
Premières Nations Québec-Labrador 
(APNQL) & Commission de la santé et des 
services sociaux des Premières Nations du 
Québec et du Labrador (CSSSPNQL) 
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LARIVIÈRE DORVAL PALARDY 
CAMPBELL TUCKER 
1111, boul. Dr.-Frederik-Philips 
Montréal, QC H4M 2X6 

SUPREME ADVOCACY LLP 
100- 340 Gilmour Street 
Ottawa, ON K2P 0R3 

Kathryn Tucker 
Robin Campbell 
Tel: (514) 745-8880 
Fax: (514) 745-3700 
Email: ktucker@makivik.org  

Marie-France Major 
Tel: (613) 695-8855 Ext: 102 
Fax: (613) 695-8580 
Email: mfmajor@supremeadvocacy.ca  

 

Counsel for the Respondent / Intervener, 
Société Makivik 

Ottawa Agent for Counsel for the 
Respondent / Intervener, Société Makivik 
 

ASSEMBLY OF FIRST NATIONS 
55 Metcalfe Street, Suite 1600 
Ottawa, ON K1P 6L5 

SUPREME LAW GROUP 
1800 - 275 Slater Street 
Ottawa, ON K1P 5H9  

Stuart Wuttke 
Julie McGregor 
Adam Williamson 
Tel: (613) 241-6789 Ext: 228 
Fax: (613) 241-5808 
Email: swuttke@afn.ca  

Moira Dillon 
Tel: (613) 691-1224 
Fax: (613) 691-1338 
Email: mdillon@supremelawgroup.ca  

Counsel for the Respondent / Intervener, 
Assemblée des Premières Nations 

Ottawa Agent for Counsel for the 
Respondent / Intervener, Assemblée des 
Premières Nations 
 

JFK LAW CORPORATION 
1175 Douglas St., Suite 816 
Victoria, BC V8W 2E1 

SUPREME ADVOCACY LLP 
100- 340 Gilmour Street 
Ottawa, ON K2P 0R3 

Claire Truesdale 
Tel: (250) 405-3467 
Fax: (250) 381-8567 
Email: ctruesdale@jfklaw.ca  

Marie-France Major 
Tel: (613) 695-8855 Ext: 102 
Fax: (613) 695-8580 
Email: mfmajor@supremeadvocacy.ca  

Counsel for the Respondent / Intervener,  
Aseniwuche Winewak Nation of Canada 

Ottawa Agent for Counsel for the 
Respondent / Intervener, Aseniwuche 
Winewak Nation of Canada 
 

CONWAY BAXTER WILSON LLP 
411 Roosevelt Avenue, suite 400 
Ottawa, ON K2A 3X9 

 

David P. Taylor 
Naiomi W. Metallic 
Tel: (613) 691-0368 
FAX: (613) 688-0271 
Email: dtaylor@conwaylitigation.ca  
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Counsel for the Respondent / Intervener, 
Société de soutien à l'enfance et à la famille 
des Premières Nations du Canada 
 

 

ATTORNEY GENERAL OF MANITOBA 
Constitutional Law 
1230 - 405 Broadway 
Winnipeg, MB R3C 3L6 

GOWLING WLG (CANADA) LLP 
Barristers & Solicitors 
160 Elgin Street, Suite 2600 
Ottawa, ON K1P 1C3 

Heather S. Leonoff, K.C. 
Kathryn Hart 
Tel: (204) 391-0717 
Fax: (204) 945-0053 
Email: heather.leonoff@gov.mb.ca  
 kathryn.hart@gov.mb.ca  

D. Lynne Watt 
Tel: (613)786-8695 
Fax: (613)788-3509 
Email: lynne.watt@gowlingwlg.com  

Counsel for the Intervener,  
Attorney General of Manitoba 

Ottawa Agent for Counsel for the 
Intervener, Attorney General of Manitoba 
 

ATTORNEY GENERAL OF BRITISH 
COLUMBIA 
PO Box 9280 Stn Prov Govt 
Victoria, BC V8W 9J7 

MICHAEL J. SOBKIN 
331 Somerset Street West 
Ottawa, ON K2P 0J8 
Tel: (613) 282-1712 
Fax: (613) 288-2896 
Email: msobkin@sympatico.ca  

Leah Greathead 
Tel: (250) 356-8892 
Fax: (250) 356-9154 
Email: leah.greathead@gov.bc.ca  

 

Counsel for the Intervener, 
Attorney General of British Columbia 

Ottawa Agent for Counsel for the 
Intervener, Attorney General of British 
Columbia 
 

ALBERTA JUSTICE AND SOLICITOR 
GENERAL 
Alberta Justice and Solicitor General 
10th Floor, 10025 - 102 A Avenue 
Edmonton, AB T5J 2Z2 

GOWLING WLG (CANADA) LLP 
Barristers & Solicitors 
160 Elgin Street, Suite 2600 
Ottawa, ON K1P 1C3 

Angela Croteau 
Nicholas Parker 
Tele: (780) 422-6868 
Fax: (780) 643-0852 
Email: angela.croteau@gov.ab.ca  

D. Lynne Watt 
Tel: (613)786-8695 
Fax: (613)788-3509 
Email: lynne.watt@gowlingwlg.com  

Counsel for the Intervener,  
Attorney General of Alberta 
 

Ottawa Agent for Counsel for the 
Intervener, Attorney General of Alberta 
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JFK LAW CORPORATION 
340 - 1122 Mainland Street 
Vancouver, British Columbia 
V6B 5L1 
Robert Janes, Q.C. 
Naomi Moses 
Tel:     (604) 687-0549 
Fax:    (604) 687-2696 
Email: rjanes@jfklaw.ca 
Counsel for the Intervener,  Grand Council 
of Treaty #3 

SUPREME ADVOCACY  LLP 
100- 340 Gilmour Street 
Ottawa, ON  K2P 0R3 
Marie-France Major 
Tel:    (613) 695-8855 Ext: 102 
Fax:    (613) 695-8580 
Email: mfmajor@supremeadvocacy.ca 
Ottawa Agent for Counsel for the 
Intervener,  Grand Council of Treaty #3 

  
O'REILLY & ASSOCIÉS 
1155 Robert-Bourassa, Suite 1007 
Montréal, QC  H3B 3A7 
James A. O'Reilly, Ad.E. 
Marie-Claude André-Grégoire 
Michelle Corbu 
Vincent Carney 
Tel:     (514) 871-8117 
Fax:    (514) 871-9177 
Email: james.oreilly@orassocies.ca 
Counsel for the Intervener, Innu Takuaikan 
Uashat Mak Mani-Utenam (ITUM), agissant 
comme bande traditionnelle et au nom des 
Innus de Uashat Mak Mani-Utenam 

 
 

  
SUNCHILD LAW 
Box 1408 
Battleford, SK  S0M 0E0 
Michael Seed 
David Schulze 
Tel:     (306) 441-1473 
Fax:    (306) 937-6110 
Email: michael@sunchildlaw.com  
Counsel for the Intervener, Federation of 
Sovereign Indigenous Nations 

BORDEN LADNER GERVAIS LLP 
100 Queen Street, suite 1300 
Ottawa, ON  K1P 1J9 
Nadia Effendi 
Tel:     (613) 787-3562 
Fax:    (613) 230-8842 
Email: neffendi@blg.com  
Ottawa Agent for Counsel for the 
Intervener, Federation of Sovereign 
Indigenous Nations 

  
HAFEEZ KHAN LAW CORPORATION 
1430-363 Broadway Ave. 
Winnipeg, MB R3C 3N9 
Hafeez Khan 
Earl C. Stevenson 
Tel:     (431) 800-5650 
Fax:    (431) 800-2702 
Email: hkhan@hklawcorp.ca 

SUPREME ADVOCACY  LLP 
100- 340 Gilmour Street 
Ottawa, ON  K2P 0R3 
Marie-France Major 
Tel:    (613) 695-8855 Ext: 102 
Fax:    (613) 695-8580 
Email: mfmajor@supremeadvocacy.ca 
Ottawa Agent for Counsel for the 
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Counsel for the Intervener, Peguis Child 
and Family Services 

Intervener, Peguis Child and Family 
Services 

  
NATIVE WOMEN’S ASSOCIATION OF 
CANADA 
120 Promenade du Portage 
Gatineau, QC  J8X 2K1 
Sarah Niman 
Kira Poirier 
Tel:     (613) 720-2529 
Fax:    (613) 722-7687 
Email: sniman@nwac.ca  
Counsel for the Intervener, Native 
Women's Association of Canada 

FIRST PEOPLES LAW LLP 
55 Murray Street,  Suite 230 
Ottawa, ON  K1N 5M3 
Virginia Lomax 
Tel:     (613) 722-9091 
Email: vlomax@firstpeopleslaw.com  
 
 
Ottawa Agent for Counsel for the 
Intervener, Native Women's Association of 
Canada 

  
BOUGHTON LAW CORPORATION 
700-595 Burrard Street 
Vancouver, BC  V7X 1S8 
Tammy Shoranick 
Daryn Leas 
James M. Coady 
Tel:     (604) 687-6789 
Fax:    (604) 683-5317 
Email: tshoranick@boughtonlaw.com  
Counsel for the Intervener, Council of 
Yukon First Nations 

BORDEN LADNER GERVAIS LLP  
100 Queen Street, suite 1300 
Ottawa, ON  K1P 1J9 
Nadia Effendi 
Tel:     (613) 787-3562 
Fax:    (613) 230-8842 
Email: neffendi@blg.com  
 
 
 
Ottawa Agent for Counsel for the 
Intervener, Council of Yukon First Nations 

  
GOWLING WLG (CANADA) LLP 
Suite 2300, Bentall 5 
550 Burrard Street 
Vancouver, BC  V6C 2B5 
Paul Seaman 
Keith Brown 
Tel:      (604) 891-2731 / (416) 862-3614 
Fax:     (604) 443-6780 
Email:  paul.seaman@gowlingwlg.com |  
Counsel for the Intervener, Indigenous Bar 
Association 

GOWLING WLG (CANADA) LLP 
Suite 2600 
160 Elgin Street 
Ottawa, ON  K1P 1C3 
Cam Cameron 
Tel:      (613) 786-8650 
Fax:     (613) 563-9869 
Email: cam.cameron@gowlingwlg.com  
 
Ottawa Agent for Counsel for the 
Intervener, Indigenous Bar Association 

  
OLTHUIS, KLEER, TOWNSHEND LLP 
250 University Ave., 8th floor 
Toronto, ON  M5H 2E5 
Maggie Wente 
Krista Nerland 
Tel:     (416) 981-9330 

SUPREME ADVOCACY  LLP 
100- 340 Gilmour Street 
Ottawa, ON  K2P 0R3 
Marie-France Major 
Tel:    (613) 695-8855 Ext: 102 
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Fax:    (416) 981-9350 
Email: mwente@oktlaw.com  
Counsel for the Intervener, Chiefs of 
Ontario 

Fax:    (613) 695-8580 
Email: mfmajor@supremeadvocacy.ca 
 
Ottawa Agent for Counsel for the 
Intervener, Chiefs of Ontario 

  
FOLGER, RUBINOFF LLP 
77 King Street West; Suite 3000 
Toronto, ON  M5K 1G8 
Katherine Hensel 
Kristie Tsang 
Tel:     (416) 864-7608 
Fax:    (416) 941-8852 
Email: khensel@foglers.com 
Counsel for the Intervener, Inuvialuit 
Regional Corporation  

SUPREME ADVOCACY  LLP 
100- 340 Gilmour Street 
Ottawa, ON  K2P 0R3 
Marie-France Major 
Tel:    (613) 695-8855 Ext: 102 
Fax:    (613) 695-8580 
Email: mfmajor@supremeadvocacy.ca 
 
Ottawa Agent for Counsel for the 
Intervener, Inuvialuit Regional Corporation 

  
GOWLING WLG (CANADA) LLP 
2600 – 160 Elgin Street 
Ottawa, ON, K1P 1C3 
Brian A. Crane, Q.C.  
Graham Ragan 
Alyssa Flaherty-Spence 
Kate Darling 
Tel:     (613) 786-0107 
Fax:    (613) 563-9869 
Email: Brian.crane@gowlingwlg.com 
Counsel for the Interveners, Inuit Tapiriit 
Kanatami, Nunatsiavut Government and 
Nunavut Tunngavik Incorporated 

 

  
BURCHELLS LLP  
1800-1801 Hollis St. 
Halifax, NS  B3J 3N4 
Jason Cooke 
Ashley Hamp-Gonsalves 
Tel:     (902) 422-5374 
Fax:    (902) 420-9326 
Email: jcooke@burchells.ca  
Counsel for the Intervener, Nuntukavut 
Community Council 

POWER LAW 
99 Bank Street 
Suite 701 
Ottawa, ON  K1P 6B9 
Jonathan Laxer 
Tel:     (613) 907-5652 
Fax:    (613) 907-5652 
Email: jlaxer@powerlaw.ca  
Ottawa Agent for Counsel for the 
Intervener, Nuntukavut Community Council 

  
WILLIAM B. HENDERSON 
3014 - 88 Bloor St East 
Toronto, ON  M4W 3G9 

SUPREME ADVOCACY  LLP 
100- 340 Gilmour Street 
Ottawa, ON  K2P 0R3 
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Tel:     (416) 413-9878 
Email: lawyer@bloorstreet.com  
 
 
 
Counsel for the Intervener, Lands Advisory 
Board 

Marie-France Major 
Tel:    (613) 695-8855 Ext: 102 
Fax:    (613) 695-8580 
Email: mfmajor@supremeadvocacy.ca 
 
Ottawa Agent for Counsel for the 
Intervener, Lands Advisory Board 

  
PAPE SALTER TEILLET LLP 
546 Euclid Avenue  
Toronto, Ontario, M6G 2T2  
Jason T. Madden  
Alexander DeParde 
Tel.:    (416) 916-3853  
Fax:    (416) 916-3726  
Email: jmadden@pstlaw.ca     
 
-and- 
 
CASSELS BROCK & BLACKWELL LLP 
885 West Georgia Street, Suite 2200 
Vancouver, BC, V6C 3E8  
Emilie N. Lahaie 
Tel.:    (778) 372-7651  
Fax:    (604) 691-6120  
Email: elahaie@cassels.com  
Counsel for Interveners, Métis National 
Council, Métis Nation-Saskatchewan, Métis 
Nation of Alberta, Métis Nation British 
Columbia, Métis Nation of Ontario and Les 
femmes Michif Otipemisiwak 

GOWLING WLG (CANADA) LLP 
160 Elgin Street Suite 2600  
Ottawa K1P 1C3  
Matthew Estabrooks 
Tel.:   (613) 786-0211  
Fax:    (613) 788-3573  
Email: 
matthew.estabrooks@gowlingwlg.com  
 
 
 
 
 
 
 
 
 
 
Ottawa Agent for Counsel for the 
Intervener, Métis National Council, Métis 
Nation-Saskatchewan, Métis Nation of 
Alberta, Métis Nation British Columbia, 
Métis Nation of Ontario and Les femmes 
Michif Otipemisiwak 

  
PAPE SALTER TEILLET LLP 
546 Euclid Avenue  
Toronto, Ontario, M6G 2T2  
Zachary Davis 
Riley Weyman 
Tel.:    (416) 427-0337 
Fax:    (416) 916-3726  
Email: zdavis@pstlaw.ca  
Counsel for the Intervener, Listuguj 
Mi’Gmaq Government 

GOWLING WLG (CANADA) LLP  
160 Elgin Street Suite 2600  
Ottawa K1P 1C3  
Matthew Estabrooks 
Tel.:   (613) 786-0211  
Fax:    (613) 788-3573  
Email: 
matthew.estabrooks@gowlingwlg.com  
 
Ottawa Agent for Counsel for the 
Intervener, Listuguj Mi’Gmaq Government 
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PALIARE, ROLAND, ROSENBERG, 
ROTHSTEIN, LLP 
155 Wellington Street West, 35th Floor 
Toronto, ON  M5V 3H1 
Andrew K. Lokan 
Tel:     (416) 646-4324 
Fax:    (416) 646-4301 
Email: andrew.lokan@paliareroland.com  
Counsel for the Intervener, Congress  
of Aboriginal Peoples 

DENTONS CANADA LLP 
99 Bank Street, Suite 1420 
Ottawa, ON  K1P 1H4 
David R. Elliott 
Tel:     (613) 783-9699 
Fax:    (613) 783-9690 
Email: david.elliott@dentons.com  
 
Ottawa Agent for Counsel for the 
Intervener, Congress of Aboriginal Peoples 

  
PUBLIC INTEREST LAW CENTRE 
100 - 287 Broadway 
Winnipeg, MB  R3C 0R9 
Joëlle Pastora Sala 
Allison Fenske 
Maximilian Griffin-Rill 
Adrienne Cooper 
Tel:     (204) 985-9735 
Fax:    (204) 985-8544 
Email: jopas@pilc.mb.ca  
Counsel for the Intervener, First Nations 
Family Advocate Office 

JURISTES POWER 
99, rue Bank, Bureau 701 
Ottawa, ON  K1P 6B9 
Darius Bossé 
Tel:     (613) 702-5566 
Fax:    (613) 702-5566 
Email: DBosse@juristespower.ca  
 
 
 
Ottawa Agent for Counsel for the 
Intervener, First Nations Family Advocate 
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PART I –  OVERVIEW AND STATEMENT OF FACTS 

A. Overview 

1. The Attorney General of the Northwest Territories (“AGNT”) affirms the inherent right 

of self-government of Indigenous peoples, and their inherent jurisdiction in relation to 

child and family services pursuant to s. 35 of the Constitution Act, 1982.1 

2. The AGNT supports the right of Indigenous peoples to administer and enforce laws made 

pursuant to their inherent jurisdiction and supports conflict of law provisions within 

negotiated self-government agreements whereby Indigenous laws prevail in respect of 

conflicts or inconsistencies with laws of the Northwest Territories pertaining to child 

and family services. 

3. The Northwest Territories is a distinct legislative entity. Unlike the Provinces which have 

their legislative authority set forth in s. 92 of The Constitution Act, 18672, the Government 

of the Northwest Territories derives its legislative authority principally through the 

Northwest Territories Act (“NWT Act”)3.  

4. While the Northwest Territories’ legislative authority pursuant to the NWT Act is not 

afforded the same constitutional protections as the provinces are afforded via ss. 92, 92A 

and 93 of The Constitution Act, 1867, the Northwest Territories nevertheless enjoys 

plenary and sovereign jurisdiction. Section 18 of the NWT Act confers on the Northwest 

Territories powers similar in nature and scope to the powers of provincial legislatures 

set out in ss. 92 and 93 of The Constitution Act, 1867, and in particular, identical power in 

relation to civil rights jurisdiction: 

18(1) The Legislature may make laws in relation to the following subjects in 

respect of the Northwest Territories: (j) property and civil rights4 

 

                                                             
1 Constitution Act, 1982, being Schedule B to the Canada Act 1982 (UK), 1982, c11. 
2 30 & 31 Victoria, c. 3 (U.K.). 
3 S.C. 2014, c. 2, s. 2. 
4 Ibid., s. 18(1)(j). 

https://laws-lois.justice.gc.ca/eng/Const/FullText.html
https://laws-lois.justice.gc.ca/eng/acts/N-27.05/FullText.html
https://laws-lois.justice.gc.ca/eng/acts/N-27.05/FullText.html#s-18
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5. On January 1st, 2020, An Act respecting First Nations, Inuit and Métis children, youth and 

families5 (“Federal Act”) came into force. The Federal Act affirms the inherent right of self-

government and provides Indigenous groups the option of legislating in relation to child 

and family services. Pursuant to ss. 21 and 22(3), the Federal Act gives Indigenous child 

and family services laws the force of law as federal law, and federal paramountcy over 

Provincial and Territorial child and family services laws in cases of conflict or 

inconsistency. These attributes endure regardless of whether or not an Indigenous group 

and the Provincial or Territorial governments are successful in negotiating a 

coordination agreement pursuant to s. 20 of the Federal Act. 

6. On February 10, 2022, the Quebec Court of Appeal rendered its decision in Reference to 

the Court of Appeal of Quebec in relation to An Act respecting First Nations, Inuit and 

Métis children, youth and families6. The court held that the Federal Act is constitutional 

with the exception of ss. 21 and 22(3) which are ultra vires the Federal Parliament and 

therefore unconstitutional. 

B. Statement of Facts  

7. The AGNT takes no position on the facts underlying the appeal.  

PART II –  RESPONSE TO QUESTIONS IN ISSUE 

8. The following constitutional question was submitted by Canada: 

Are Sections 21 and 22(3) of An Act respecting First Nations, Inuit and Métis 

children, youth and families ultra vires of the Parliament of Canada due to the 

Constitution of Canada? 

9. The AGNT states that Canada’s constitutional question should be answered in the 

affirmative. The Federal Act, and in particular ss. 21 and 22(3), changes the jurisdiction 

delegated to the Northwest Territories by the NWT Act and has the effect of undermining 

the legislative authority of the Northwest Territories. By having the force of federal law 

                                                             
5 S.C. 2019, c. 24. 
6 Renvoi à la Cour d'appel du Québec relatif à la Loi concernant les enfants, les jeunes et les 
familles des Premières Nations, des Inuits et des Métis, 2022 QCCA 185. 

https://laws-lois.justice.gc.ca/eng/acts/F-11.73/FullText.html
https://canlii.ca/t/jn7nb
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pursuant to s. 21, Indigenous laws become Federal enactments within the Northwest 

Territories and gain a power to change Northwest Territories laws that they would not 

otherwise have. This creates the potential to significantly alter the legislative authority 

of the Northwest Territories in relation to child and family services and the 

administration of its child and family service laws. This could result in requiring the 

Government of the Northwest Territories to administer the Indigenous law. The issue 

arises directly from the Federal Act recognizing and affirming the inherent right of an 

Indigenous group to legislate in relation to child and family services without providing 

guidance as to either the scope or content of that legislation, and by creating ambiguity 

with respect to linking legislative authority with the responsibility and authority of the 

Indigenous group to administer and enforce its own legislation. 

PART III –  ARGUMENT 

A. Constitutional Nature of the NWT Act 

10. The NWT Act is the constitution for the Northwest Territories; it provides for a 

legislature and specifically sets forth areas of jurisdiction in which the Government of 

the Northwest Territories may pass laws. The Government of the Northwest Territories 

is independent from the Federal Government in its exercise of its legislative authority 

and has a sovereign-like character. This was affirmed by Justice Vertes in Morin v. 

Crawford7: 

[53] It has long been recognized that the territorial assemblies, whether of the 

Northwest Territories or the Yukon, are not acting as agents or delegates of the 

federal Parliament when legislating within their sphere of powers. In this sense 

they have sovereign-like legislative character. This was noted by the Yukon Court 

of Appeal in R. v. Chamberlist (1970), 72 W.W.R. 746, when discussing the powers 

of the Yukon Commissioner in Council . . . 

11. In Re Canada Assistance Plan8 this Court stated that the NWT Act is of a constitutional 

nature: 

                                                             
7 1999 CanLII 6802 at para. 53 (NWT SC). 
8 [1991] 2 S.C.R. 525 at 563. 

https://canlii.ca/t/7c5r
https://decisions.scc-csc.ca/scc-csc/scr/en/item/6250/index.do#!fragment/zoupio-_Tocpdf_bk_28/BQCwhgziBcwMYgK4DsDWszIQewE4BUBTADwBdoAvbRABwEtsBaAfX2zhoBMAzZgI1TMATAA4AlABpk2UoQgBFRIVwBPaAHJ1EiITC4Ei5Ws3bd+kAGU8pAEJqASgFEAMo4BqAQQByAYUcTSMD5oUnYxMSA
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Both the Canadian Bill of Rights and s. 110 of The North-West Territories Act [note: 

R.S.C. 1886] have a constitutional nature. It may be that where a statute is of a 

constitutional nature and governs legislation generally, rather than dealing with 

a specific statute, it can impose requirements as to manner and form. 

12. The NWT Act governs legislation generally in that ss. 18 functions in a similar way to 

s. 92 of The Constitution Act, 1867 by setting out the heads of power under which the 

Northwest Territories has authority to legislate. It also imposes a “manner and form” 

limitation on the Federal Government by virtue of s. 61, which requires the Federal 

Government to consult with the Executive Council of the Northwest Territories “before 

a bill that amends or repeals [the NWT Act] is introduced in the House of Commons by a 

federal Minister . . .”9 This requirement to consult the Executive Council protects the 

independent jurisdiction of the Northwest Territories by preventing the Federal 

Government from acting unilaterally in ways that might affect its legislative authority. 

B.    Interplay between the Federal Act and the NWT Act  

13. Section 18 of the Federal Act affirms that s. 35 inherent rights include “jurisdiction in 

relation to child and family services, including legislative authority in relation to those 

services and authority to administer and enforce laws made under that legislative 

authority”. The Government of the Northwest Territories supports the affirmation of 

inherent rights, however the authority expressed in s. 18 is ambiguous with respect to 

the scope and content. The authority to legislate is not clearly linked with the authority 

to administer and enforce laws, arguably forming an avenue for Indigenous groups to 

create legislation without also taking over the responsibility of administering and 

enforcing child and family services laws. This oversight is compounded by s. 21 which 

elevates Indigenous laws as having the force of law as federal law. 

14. Indigenous laws originating in s. 35 rights have an independent source of jurisdiction; 

the Government of the Northwest Territories recognizes and affirms these jurisdictions. 

Section 21 of the Federal Act “force of law as federal law”, gives to Indigenous laws an 

additional power they would not have if they were passed pursuant only to their 

                                                             
9 Section 61, Northwest Territories Act, S.C. 2014, c. 2, s.2 

https://laws-lois.justice.gc.ca/eng/acts/N-27.05/FullText.html#s-61
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inherent s. 35 jurisdiction. The phrase, “as federal law” does more than affirm the Federal 

paramountcy power of Indigenous laws as set forth in s. 22(3); it makes them Federal 

enactments. This is of particular significance as it pertains to the Northwest Territories 

with respect to its legislative authority pursuant to the NWT Act, which contains a 

provision giving Federal paramountcy to Federal enactments. Specifically, s. 31 of the 

NWT Act states: 

(31) In the event of a conflict between a law of the Legislature and a federal 

enactment, the federal enactment prevails to the extent of the conflict. 

15. When ss. 18 and 21 of the Federal Act are read in conjunction with s. 31 of the NWT Act, 

the result is a conferral, by Federal Parliament to Indigenous groups, of the power to 

enact legislation that may direct the Government of the Northwest Territories as it 

relates to the delivery of child and family services to Indigenous families. The effect is to 

alter both the legislative authority of the NWT in relation to child and family services, 

and the application of the NWT child and family service laws.  

16. This two-pronged effect on the Northwest Territories via the interplay between ss. 18 

and 21 of the Federal Act, and s. 31 of the NWT Act is demonstrated in the Inuvialuit 

Qitunrariit Inuuniarnikkun Maligaksat (“Inuvialuit Law”) and its regulations, which have 

been recently enacted pursuant to the Federal Act and purport to place positive 

obligations on the Government of the Northwest Territories with respect child and 

family service laws that are being administered by the Government of the Northwest 

Territories. The following are concrete examples: 

Inuvialuit Qitunrariit Inuuniarnikkun Maligaksat: 

Meaning of “all information” 

20. For greater certainty, “all information” in s. 19 (Right to all information) 

includes:  

a. Personal information, including . . . 

b. Information about a child or youth’s placements or proposed placements; 

c. Information about past child and family services files . . .  

d. Criminal record check information . . .  

e. Aggregate information . . .  

f. Documents and other records recording such information. . . .  
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21. Further to s. 19 (Right to all Information), an external protection authority 

must provide the Inuvialuit Qitunrariit Inuuniarnikkun Maligaksat with all 

information available to the external protection authority: . . . 

63. Every external protection authority, every federal or provincial or territorial 

government or entity such government created, and every service provider other 

than the Inuvialuit Qitunrariit Inuuniarnikkun Maligaksat, who contravenes any 

provision of, or fails to perform a duty imposed by or under: 

a. this law, 

b. its regulations, 

c. or a previously issued notice of violation under this section, 

commits a violation and is liable to a warning, a requirement to attend mediation, 

or the imposition of an administrative monetary penalty.10 

Family Support Regulation: 

2. A service available to the benefit of an Inuvialuk child or youth in protective 

care must be made available to the benefit of an Inuvialuit child or youth not in 

protective care, if: 

(a) the service would be in the child or youth’s best interest; and 

(b) providing the service could reduce the level of protective intervention 

that may presently or later be required in relation to the child or youth. 

3. A service under s. 2 includes financial services and supports, including financial 

supports or supports to a person caring for the child or youth, including a parent. 

6. Everyone providing a service is responsible for the cost of implementing s. 2 

with respect to their own services, except to the extent that the Inuvialuit 

Qitunrariit Innuuiarnikkun Maligaksat may enter into an agreement to absorb a 

cost.11 

17. As it pertains to the above examples, the Northwest Territories is the “external 

protection authority”, and these provisions of the Inuvialuit Law purport to place 

positive obligations on the Government of the Northwest Territories to administer child 

and family services to Indigenous families according to the Indigenous law, as opposed 

                                                             
10 Inuvialuit Qitunrariit Inuuniarnikkun Maligaksat, Inuvialuit Law 2021. 20, 21, 63. 
11 Family Support Regulation, Reg. 2021-2, ss. 2, 3, 6, pursuant to the Inuvialuit Qitunrariit 
Innuuiarnikkun Maligaksat, Inuvialuit Law 2021. 

https://irc.inuvialuit.com/sites/default/files/Inuvialuit%20Qitunrariit%20Inuuniarnikkun%20Maligaksat.pdf
https://irc.inuvialuit.com/sites/default/files/Inuvialuit%20Qitunrariit%20Inuuniarnikkun%20Maligaksat.pdf
https://irc.inuvialuit.com/sites/default/files/Inuvialuit%20Qitunrariit%20Inuuniarnikkun%20Maligaksat.pdf
https://irc.inuvialuit.com/sites/default/files/Family%20Support%20Regulation.pdf
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to the Indigenous group administering and enforcing its own child and family services 

laws. 

18. In affirming s. 35 rights in s. 18 of the Federal Act, Federal Parliament did not include a 

right to bind another government through legislation because there is no recognized 

Indigenous inherent right to bind another government through its laws. Even if the 

Indigenous laws are drafted with the intention to direct the Government of the 

Northwest Territories, they cannot bind another government. However, the “force of law 

as federal law” does bind the Government of the Northwest Territories by way of s. 31— 

this means that what has been conferred on Indigenous groups is more than the 

affirmation of their inherent rights or paramountcy where there is a conflict, it is also the 

power to bind the Government of the Northwest Territories by requiring it to administer 

and enforce the laws of the Indigenous group.  

19. The above issue also holds true from an interpretive perspective. Section 18(1) of the 

Federal Act states that the inherent right of self-government as recognized and affirmed 

by s. 35 of the Constitution Act, 1982 “. . . includes jurisdiction in relation to child and 

family services, including legislative authority in relation to those services and authority 

to administer and enforce laws made under that legislative authority.”12 Apart from the 

broad definition of “child and family services” in s. 1, there are no provisions in the 

Federal Act that delineate either the scope or the content of those laws. Provided the law 

passed by the Indigenous group is “in relation to” child and family services, or “in relation 

to those services,” it has the force of federal law and is paramount to Northwest 

Territories laws respecting child and family services to the extent of a conflict or 

inconsistency. As addressed above, this oversight presents a significant challenge as it 

pertains to the legislative authority of the Northwest Territories and the administration 

of its laws.  

                                                             
12 Federal Act, s. 18(1). 

https://laws-lois.justice.gc.ca/eng/acts/F-11.73/FullText.html#s-18
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20. The phrase “in relation to” affords the Indigenous group an expansive interpretation as 

to the scope of its laws. The words of this Court in Nowegijick v. R.13 (“Nowegijick”), a 

decision involving the interpretation of s. 87 of the Indian Act14, speak to this point: 

The words ‘in respect of’ are, in my opinion, words of the widest possible scope. 

They import such meanings as ‘in relation to’, ‘with reference to’ or ‘in connection 

with’. The phrase ‘in respect of’ is probably the widest of any expression intended 

to convey some connection between two related subject matters. 

21. The liberal interpretive approach articulated in Nowegijick was subsequently applied 

and followed in both Simon v. The Queen15 and Mitchell v. Peguis Indian Band16. In the 

latter the Chief Justice said: 

In Nowegijick, the Court had the following to say: 

It is legal lore that, to be valid, exemptions to tax laws should be clearly expressed. 

It seems to me, however, that treaties and statutes relating to Indians should be 

liberally construed and doubtful expressions resolved in favour of the Indians. If 

the statute contains language which can reasonably be construed to confer tax 

exemption that construction, in my view, is to be favoured over a more technical 

construction which might be available to deny exemption… 

“…The Nowegijick principles must be understood in the context of this Court’s 

sensitivity to the historical and continuing status of aboriginal peoples in 

Canadian society. . . . . It is Canadian society at large which bears the historical 

burden of the current situation of native peoples and, as a result, the liberal 

interpretive approach applies to any statute relating to Indians, even if the 

relationship thereby affected is a private one. Underlying Nowegijick is an 

appreciation of societal responsibility and a concern with remedying 

disadvantage, if only in the somewhat marginal context of treaty and statutory 

interpretation.” [emphasis added in both paragraphs]  

22. The liberal interpretation afforded to laws made by Indigenous groups by virtue of the 

phrase “in relation to” and a liberal construction of the Federal Act means the scope of 

                                                             
13 [1983] 1 SCR 29 at 39. 
14 R.S.C. 1970, c. I-6, s. 87. 
15 [1985] 2 S.C.R. 387 at paras. 17, 50. 
16 [1990] 2 S.C.R. 85 at pp. 98-99. 

https://decisions.scc-csc.ca/scc-csc/scr/en/item/6300/index.do#!fragment/zoupio-_Tocpdf_bk_6/BQCwhgziBcwMYgK4DsDWszIQewE4BUBTADwBdoAvbRABwEtsBaAfX2zhoBMAzZgI1TMAbAEoANMmylCEAIqJCuAJ7QA5KrERCYXAnmKV6zdt0gAynlIAhFQCUAogBl7ANQCCAOQDC9saTB80KTsIiJAA
https://laws-lois.justice.gc.ca/eng/acts/i-5/FullText.html#s-87
https://decisions.scc-csc.ca/scc-csc/scr/en/item/6340/index.do#!fragment/zoupio-_Tocpdf_bk_32/BQCwhgziBcwMYgK4DsDWszIQewE4BUBTADwBdoAvbRABwEtsBaAfX2zhoBMAzZgI1TMAzACYAlABpk2UoQgBFRIVwBPaAHJ1EiITC4Ei5Ws3bd+kAGU8pAEJqASgFEAMo4BqAQQByAYUcTSMD5oUnYxMSA
https://decisions.scc-csc.ca/scc-csc/scr/en/item/6225/index.do#!fragment/zoupio-_Tocpdf_bk_7/BQCwhgziBcwMYgK4DsDWszIQewE4BUBTADwBdoAvbRABwEtsBaAfX2zhoBMAzZgI1TMA7AEoANMmylCEAIqJCuAJ7QA5KrERCYXAnmKV6zdt0gAynlIAhFQCUAogBl7ANQCCAOQDC9saTB80KTsIiJAA
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permissible Indigenous child and family service laws is broad and without apparent 

limitation. 

C. Indigenous Laws as Federal Enactments 

23. Both the Federal Statutory Instruments Act17 and the Federal Interpretation Act18 define 

“regulation.” The Federal Interpretation Act is applicable to the NWT Act, and it sets out 

very broad definitions of the meaning of “enactment” and “regulation”: 

“enactment” means an Act or regulation or any portion of an Act or regulation; 

“regulation” includes an order, regulation, rule, rule of court, form, tariff of costs 

or fees, letters patent, commission, warrant, proclamation, by-law, resolution or 

other instrument issued, made or established  

(a) in the execution of a power conferred by or under the authority of an Act, 

or 

(b) by or under the authority of the Governor in Council;19 

24. Indigenous laws are instruments passed within the framework of the Federal Act and so 

fall within the Federal Interpretation Act definition of “regulation. Applying the definition 

of “enactment” in the Interpretation Act, Indigenous laws are enactments, and by virtue 

of s. 21 the Federal Act are “federal enactments.”  

25. Furthermore, Canada has been explicit that the Federal Act incorporates Indigenous laws 

by reference, thereby making those laws federal enactments. The Quebec Court of Appeal 

acknowledged this view in the case under appeal here: 

[5] The Act affirms that the inherent right of Aboriginal self-government, a right 

recognized and affirmed by s. 35 of the Constitution Act, 1982, includes 

jurisdiction in relation to child and family services. It also offers Aboriginal 

peoples a framework for exercising that jurisdiction, by providing for the 

possibility of negotiations with the federal and provincial governments and for 

the incorporation of Aboriginal laws into federal legislation.20 

                                                             
17 R.S.C. 1985, c. S-22, s. 2(1). 
18 R.S.C. 1985, c. I-21, s. 2(1). 
19 Ibid. 
20 2022 QCCA 185 at para. 5. 

https://laws-lois.justice.gc.ca/eng/acts/S-22/FullText.html#s-2
https://laws-lois.justice.gc.ca/eng/acts/I-21/FullText.html#s-2
https://laws-lois.justice.gc.ca/eng/acts/I-21/FullText.html#s-2
https://canlii.ca/t/jn7nb
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26. It is important to note that the purported incorporation of Indigenous laws by reference 

in s. 21 is an exercise of federal power to another legislating body in respect of laws that 

don’t yet exist. Regardless of the mechanism21, from the perspective of the Government 

of the Northwest Territories, Indigenous laws passed pursuant to the Federal Act become 

enactments with the force of federal law which will prevail over conflicting Northwest 

Territories laws in relation to child and family services independent of s. 22(3) of the 

Federal Act. In other words, because of s. 31 of the NWT Act, Indigenous laws will have 

paramountcy over Northwest Territories laws in relation to child and family services 

even if this Court finds s. 22(3) of the Federal Act ultra vires. The impact of s. 21 of the 

Federal Act on the Government of the Northwest Territories cannot be understated and 

is highly problematic because it has the effect of the Federal Government altering both 

the legislative authority of the Government of the Northwest Territories and the 

administration of child and family services.22 Importantly, the Federal Government has 

done so in contravention of its self-imposed manner and form limitation as set out in s. 

61 of the NWT Act. 

D. Section 61 of the NWT Act: Consultation—a manner and form requirement 

27. Section 18 of the NWT Act gives the Northwest Territories plenary and sovereign powers 

to make laws in its own Legislature in respect of child and family services. The 

independence of the Legislature of the Northwest Territories is reinforced by s. 61 which 

                                                             
21 We have not located an example in legislation or case law where a government has 

incorporated by reference a document or law that doesn’t yet exist. The conferral of power 

in s. 21 seems more akin to a delegation or divestment of jurisdiction than an incorporation 

by reference, especially in the present case where the law will be based on inherent 

jurisdiction (per s. 18), is insulated from other federal laws, and is not subject to 

amendment by Parliament. 

22 “Democracy is a fundamental value in the Constitution that gives people the right to 

choose who governs them.” Quebec (Attorney General) v Canada (Attorney General), [2015] 

SCC 14 at para 61. 
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requires the Federal Government to consult the Northwest Territories prior to any 

amendment to the NWT Act. Specifically, it states:  

61 (1) Before a bill that amends or repeals this Act is introduced in the House of 

Commons by a federal minister, the Minister must consult the Executive Council 

with respect to the proposed amendment or repeal. 

(2) The Legislative Assembly may make any recommendations to the Minister 

that it considers appropriate with respect to the amendment or the repeal of this 

Act.  

28. Section 2 of the NWT Act defines the nature of the required consultation: 

(3) Wherever in this Act a reference is made, in relation to any matter, to a duty 

to consult, that duty must be exercised  

(a) by providing the person to be consulted with the following: 

(i) notice of the matter in sufficient form and detail to allow the person to 

prepare their views on the matter, 

(ii) a reasonable period for the person to prepare those views, and 

(iii) an opportunity to present those views to the person having that duty; and 

(b) by considering, fully and impartially, any views so presented.  

29. By giving Indigenous laws in relation to child and family services the “force of law as 

federal law” and thus making them Federal enactments, Federal Parliament has altered 

the legislative authority of the Northwest Territories in s. 18(1)(j) of the NWT Act, and it 

has done so without properly consulting the Government of the Northwest Territories, 

as required by s. 61 of the NWT Act. For the consultation to be complete and meaningful 

there should have been consultation concerning the impact upon the NWT Act where the 

impugned provisions amount to an indirect amendment to the NWT Act. The AGNT 

submits that any amendments to the NWT Act must be direct and explicit. 

30. Section 52(1) of the Constitution Act, 1982 provides for its supremacy and the 

corresponding requirement of Federal Parliament and Legislatures to follow its 

procedural requirements: 
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The Constitution is the supreme law of Canada, and any law that is inconsistent 

with the provisions of the Constitution is, to the extent of the inconsistency, of no 

force or effect. 

31. That section enshrines an older principle, as explained by the Supreme Court of Canada 

in Re Manitoba Language Rights Reference:23 

Section 52 of the Constitution Act, 1982 does not alter the principles which have 

provided the foundation for judicial review over the years. In a case where 

constitutional manner and form requirements have not been complied with, the 

consequence of such non-compliance continues to be invalidity. 

32. In his review of Re Manitoba Language Rights Reference and related cases, Peter Hogg 

also concludes that Federal Parliament can bind itself by manner and form requirements: 

Would the Parliament or a Legislature be bound by self-imposed rules as to the 

“manner and form” in which statutes were to be enacted? The answer, in my view, 

is yes. . . . These “manner and form” laws, which purport to redefine the legislative 

body, either generally or for particular purposes, are binding for the future.24 

33. The Federal Government has bound itself by a manner and form requirement to consult 

the Northwest Territories before amending the Northwest Territories constitution (i.e., 

the NWT Act). It has not met this requirement, thus rendering s. 21 of the Federal Act 

inoperable and without effect. 

E. Negotiating Self-Government Agreements  

34. In the last twenty (20) years the Federal Government, the Northwest Territories, and 

two Indigenous nations have negotiated, ratified, and implemented via legislation, two 

constitutionally protected treaties with self-government provisions: (1) the 2003 “Land-

Claims and Self-Government Agreement Among the Tłı̨chǫ and Government of the 

                                                             
23 [1991] 2 S.C.R. 525 at p.723 at para (i). 
24 P. Hogg, Constitutional Law of Canada, 5th ed., para. 12:10 at pp. 12-14 to 12-15. 

https://decisions.scc-csc.ca/scc-csc/scr/en/item/6250/index.do#!fragment/zoupio-_Tocpdf_bk_28/BQCwhgziBcwMYgK4DsDWszIQewE4BUBTADwBdoAvbRABwEtsBaAfX2zhoBMAzZgI1TMATAA4AlABpk2UoQgBFRIVwBPaAHJ1EiITC4Ei5Ws3bd+kAGU8pAEJqASgFEAMo4BqAQQByAYUcTSMD5oUnYxMSA
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Northwest Territories and the Government of Canada25, and (2) the 2015 Délı̨nę Final 

Self Government Agreement.26  

35. The outcome of successful self-government negotiations in the Northwest Territories 

has been constitutionally protected treaties that address areas of exclusive law-making 

authority in matters internal to the Indigenous group, such as governance structure and 

constitution, and areas of shared law-making authority, such as housing, education, 

adoption, and child welfare. Importantly, the agreements contain provisions which 

guarantee the continued application of Northwest Territories laws in areas of shared 

law-making authority.27 Termed a “concurrency of laws” model, this approach resembles 

the overlapping legislative powers of the Federal and Provincial Governments within ss. 

91 and 92 of The Constitution Act, 1867; Indigenous laws do not displace NWT laws in 

areas of shared law-making authority, rather, conflict of law provisions are negotiated 

and included in the agreements to resolve inconsistencies. 

                                                             
25 The Tłı̨chǫ Agreement was implemented by the federal Tlicho Land Claims and Self-

Government Act, S.C. 2005, c. 1, assented to 2005-02-15, and the territorial Tłıc̨hǫ Land 

Claims and Self-government Agreement Act, S.N.W.T. 2003, c. 28, assented to 2003-10-10. 

26 The Délı̨nę Agreement was implemented by the federal Délın̨ę Final Self-Government 

Agreement Act, S.C. 2015, c. 24, assented to 2015-06-18, and the Territorial Délın̨ę Final 

Self-Government Agreement Act, S.N.W.T. 2015, c. 3, assented to 2015-03-12. 

27 See Section 2.9.2 of the Délı̨nę Final Self Government Agreement, which states: “Unless 

otherwise provided in the [final self-government agreement], Federal Law, NWT Law and 

[Délı̨nę Go tine Government] Law shall apply in the Délı̨nę District.” See also Section 7.7.1 

of the Tłı̨chǫ Agreement, which states, “Unless otherwise provided in the Agreement, the 

powers of the Tłı̨chǫ Government to enact laws are concurrent with those of government 

(“government” is defined in Section 1.1.1 as “(a) the Government of Canada; (b) the 

Government of the Northwest Territories or its successor or successors; or, (c) both.”). 

https://laws-lois.justice.gc.ca/eng/acts/T-11.3/FullText.html
https://www.justice.gov.nt.ca/en/files/legislation/tlicho-lc-and-self-gov-agree/tlicho-lc-and-self-gov-agree.a.pdf
https://laws-lois.justice.gc.ca/eng/acts/D-1.5/index.html
https://www.justice.gov.nt.ca/en/files/legislation/deline-final-self-government-agreement/deline-final-self-government-agreement.a.pdf
https://www.rcaanc-cirnac.gc.ca/DAM/DAM-CIRNAC-RCAANC/DAM-TAG/STAGING/texte-text/deline_selfGov_report_1431537951693_eng.pdf
https://www.rcaanc-cirnac.gc.ca/DAM/DAM-CIRNAC-RCAANC/DAM-TAG/STAGING/texte-text/ccl_fagr_nwts_tliagr_tliagr_1302089608774_eng.pdf
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36. The Federal Act, and in particular ss. 21 and 22(3), has the effect of disrupting the balance 

of legislative authority as between an Indigenous Government 28 and the Government of 

the Northwest Territories within the context of negotiated self-government agreements. 

37. The AGNT submits there is a potential for legal harm should the Court hold s. 21 of the 

Federal Act to be constitutional and intra vires. The model as promulgated by the Federal 

Act is contrary to the principle of federalism set out in Reference re Securities Act,29 

It is a fundamental principle of federalism that both federal and provincial 

powers must be respected, and one power may not be used in a manner that 

effectively eviscerates another. Rather, federalism demands that a balance be 

struck, a balance that allows both the federal Parliament and the provincial 

legislatures to act effectively in their respective spheres . . . 

38. While of a different constitutional nature than the provinces, the principle of federalism 

and its application to cases dealing with division of power between the Federal and 

Provincial Governments is directly relevant to the relationship between an Indigenous 

Government and the Government of the Northwest Territories. R. v. Comeau30 described 

the relationship between the powers of Federal and Provincial Governments as 

“symbiotic”: 

[78] Federalism refers to how states come together to achieve shared outcomes, 

while simultaneously pursuing their unique interests. The principle of federalism 

recognizes the ‘autonomy of provincial governments to develop their societies 

within their respective spheres of jurisdiction”: “Reference re Secession of Quebec, 

at para. 58; see also Caron v. Alberta, 2015 SCC 56, [2015] 3 S.C.R 511, at para. 5. 

The tension between the centre and the regions is regulated by the concept of 

jurisdictional balance: Reference re Secession of Quebec, at paras. 56-59. The 

federalism principle requires a court interpreting constitutional texts to consider 

how different interpretations impact the balance between federal and provincial 

                                                             
28 The term “Indigenous Government” is used to describe the entity created by the 

Indigenous group, ratified by the relevant Indigenous collective, and recognized as the 

government in the self-government agreement. 

29 [2011] 3 S.C.R. 837 at para. 7 
30 [2018] 1 S.C.R. 342 at paras. 78-79. 

https://decisions.scc-csc.ca/scc-csc/scr/en/item/6293/index.do#!fragment/zoupio-_Tocpdf_bk_47/BQCwhgziBcwMYgK4DsDWszIQewE4BUBTADwBdoAvbRABwEtsBaAfX2zhoBMAzZgI1TMALAHYAlABpk2UoQgBFRIVwBPaAHJ1EiITC4Ei5Ws3bd+kAGU8pAEJqASgFEAMo4BqAQQByAYUcTSMD5oUnYxMSA
https://decisions.scc-csc.ca/scc-csc/scr/en/item/6467/index.do#!fragment/zoupio-_Tocpdf_bk_6/BQCwhgziBcwMYgK4DsDWszIQewE4BUBTADwBdoAvbRABwEtsBaAfX2zhoBMAzZgI1TMAbAEoANMmylCEAIqJCuAJ7QA5KrERCYXAnmKV6zdt0gAynlIAhFQCUAogBl7ANQCCAOQDC9saTB80KTsIiJAA
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interests. The same concern has led to, for example, the development of doctrines 

like the necessarily incidental doctrine and the ancillary powers doctrine.  

[79] An expansive interpretation of federal powers is typically met with calls for 

recognition of broader provincial powers, and vice versa; the two are in a 

symbiotic relationship. Many of the doctrinal tools used by the courts in division 

of power cases reflect the tension between federal and provincial capacity: see, 

e.g., H.L. Kong, “Republicanism and the division of powers in Canada” (2014), 64 

U.T.L.J. 359, at pp.393-97 . . . 

39. The relationship between the rights of Indigenous Governments and the powers of the 

Government of the Northwest Territories is also symbiotic: both are of a distinct nature, 

able to function independently but living together with a mutual goal of reconciliation as 

captured by s. 35 of The Constitution Act, 1867. The principle of federalism directs us to 

view each as autonomous in our respective spheres of legislative authority, with self-

government agreements being the path to achieving coordination and balance between 

those authorities. Indeed, this Court has repeatedly stated the importance of negotiation 

between Indigenous peoples and governments in reconciling both their interests and 

their relationship. 

40. Recently, in Mikisew Cree First Nation v. Canada (Governor General in Council)31, in 

discussing the honour of the Crown and Section 35 rights Abella J. stated: 

The fact that these rights are political in implication does not detract from their 

enforceability in law, but highlights their essential role in reconciling Aboriginal 

and Crown sovereignty. Our Constitution places a responsibility on the executive 

and legislative branches, along with Indigenous leaders, to collaborate and 

reconcile competing claims and historical grievances (Dickson, at p. 146). This 

has been described as a generative constitutional order, which ‘mandates the 

Crown to negotiate with Aboriginal peoples for the recognition of their rights in 

a contemporary form that balances their needs with the interests of the broader 

society’ (Brian Slattery, “Aboriginal Rights and the Honour of the Crown” (2005), 

29 S.C.L.R (2d) 433, at p. 436; Carrier Sekani, at para 38). This process is 

supported by the judiciary’s role in enforcing the honour of the Crown, and 

holding the Crown accountable where that standard is not met. . . . 

                                                             
31 [2018] 2 S.C.R. 765 at para [87]. 

https://decisions.scc-csc.ca/scc-csc/scr/en/item/6549/index.do#!fragment/zoupio-_Tocpdf_bk_24/BQCwhgziBcwMYgK4DsDWszIQewE4BUBTADwBdoAvbRABwEtsBaAfX2zhoBMAzZgI1TMATABYAlABpk2UoQgBFRIVwBPaAHJ1EiITC4Ei5Ws3bd+kAGU8pAEJqASgFEAMo4BqAQQByAYUcTSMD5oUnYxMSA
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41. The effect of ss. 21 and 22(3) undermines the legislative autonomy of the Northwest

Territories and the principle of federalism. It also compromises the jurisdictional

balance between Indigenous Governments and the Government of the Northwest

Territories achieved via the negotiation of comprehensive self-government agreements.

If the Federal Government replicates its approach in the Federal Act, the ripple effect will

be a patchwork of laws, a disagreement as to the scope of those laws, and an inability to

effectively implement those laws in a harmonious manner.

. . . the path of negotiation is the path of social peace as well as the path which will 

not divert resources to the courts over abstract and complex legal battles.32 

PART IV –  COSTS 

42. The AGNT does not seek costs and submits that the ordinary rule that costs are not

awarded against an Intervener should apply.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 21st day of October, 2022. 

Trisha Paradis 
Sandra Jungles 
John C.T. Inglis 

Counsel for the Intervener, Attorney 
General of the Northwest Territories 

32 Hogg, Peter W., and Turpel, Mary Ellen. “Implementing Aboriginal Self-Government: 
Constitutional and Jurisdictional Issues.” Canadian Bar Review 74.2 (1995): 187-224 at 
footnote 20. 

https://cbr.cba.org/index.php/cbr/article/view/3686/3679
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23, 25, 26, 27, 
29, 33 

Statutory Instruments Act, R.S.C. 1985, c S-22 
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https://laws-lois.justice.gc.ca/eng/acts/i-5/FullText.html#s-87
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https://laws-lois.justice.gc.ca/eng/acts/N-27.05/FullText.html#s-61
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https://laws-lois.justice.gc.ca/eng/acts/S-22/FullText.html#s-2
https://laws-lois.justice.gc.ca/eng/acts/S-22/FullText.html#s-18.1
https://laws-lois.justice.gc.ca/fra/lois/s-22/TexteComplet.html#s-2
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https://laws-lois.justice.gc.ca/eng/Const/FullText.html#s-92A
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https://laws-lois.justice.gc.ca/fra/const/TexteComplet.html#s-92A
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Tłıc̨hǫ Land Claims and Self-Government Agreement Act, S.N.W.T. 2003, 
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(English) 
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